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The following agenda may not take into consideration all of the administrative regulations that may be deferred by promulgating
agencies. Deferrals may be made any time prior to or during the meeting.

Administrative Regulation Review Subcommittee
TENTATIVE Meeting Agenda
MONDAY, March 7, 2022 at 1 p.m.

Annex Room 149

CALL TO ORDER AND ROLL CALL
REGULATIONS FOR COMMITTEE REVIEW

SECRETARY OF STATE
Certifications
030 KAR 002:010. Certification of vacancy in nominations.

DEPARTMENT OF LAW
Medical Examination of Sexual Abuse Victims
040 KAR 003:020. Protocol for operation of local multidisciplinary teams on child sexual abuse. (Deferred from November)

FINANCE AND ADMINISTRATION CABINET
Teachers’ Retirement System
General Rules
102 KAR 01:360E. Disability benefits for members who enter on, or after January 1, 2022. (Emergency Only) (“E” expires 09-24-
2022)

BOARDS AND COMMISSIONS
State Board of Accountancy
201 KAR 001:190. Examination sections, applications, and procedures.

Board of Pharmacy

201 KAR 002:106E. Licensed or permitted facility closures. (Filed with Ordinary) (“E” expires 09-10-2022) (Deferred from February)
201 KAR 002:106. Licensed or permitted facility closures. (Filed with Emergency)

201 KAR 002:430. Emergency orders and hearings. (Amended After Comments) (Deferred from February)

201 KAR 002:440. Legend drug repository.

Board of Barbering

201 KAR 014:015. Retaking of examination. (Deferred from February)

201 KAR 014:030. Five (5) year expiration of license. (Deferred from February)
201 KAR 014:040. Inspection of shops and schools. (Deferred from February)
201 KAR 014:050. Apprentice license; qualifications. (Deferred from February)
201 KAR 014:065. Place of business requirements. (Deferred from February)
201 KAR 014:085. Sanitation requirements. (Deferred from February)

201 KAR 014:105. Barbering school enrollment and postgraduate requirements. (Deferred from February)
201 KAR 014:110. School equipment; plant layout. (Deferred from February)
201 KAR 014:115. Examinations; school and board. (Deferred from February)
201 KAR 014:125. Instructor requirements. (Deferred from February)

201 KAR 014:150. School records. (Deferred from February)

201 KAR 014:180. Fees. (Deferred from February)

Board of Embalmers and Funeral Directors

201 KAR 015:030E. Fees. (Filed with Ordinary) (“E” expires 03-27-2022) (Deferred from September)

201 KAR 015:030. Fees. (Filed with Emergency) (Deferred from October)

201 KAR 015:040. Examination. (Filed with Emergency) (Deferred from October)

201 KAR 015:050. Apprenticeship and supervision requirements. (Filed with Emergency) (Deferred from October)
201 KAR 015:110. Funeral establishment criteria. (Filed with Emergency) (Deferred from October)

201 KAR 015:125. Surface transportation permit. (Filed with Emergency) (Deferred from October)

Board of Nursing
201 KAR 020:260E. Organization and administration standards for prelicensure registered nurse or practical nurse programs of
nursing. (Emergency Only) (“E” expires 10-08-2022)

Board of Examiners of Psychology

201 KAR 026:115. Definition of psychological testing. (Deferred from February)

201 KAR 026:125. Health service provider designation. (Deferred from February)

201 KAR 026:130. Grievances and administrative complaints. (Deferred from February)

201 KAR 026:155. Licensed psychologist: application and temporary license. (Deferred from February)
201 KAR 026:160. Fee schedule. (Deferred from February)

201 KAR 026:175. Continuing education. (Deferred from February)
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201 KAR 026:185. Requirements for granting licensure as a psychologist to an applicant licensed in another state. (Deferred from
February)

201 KAR 026:190. Requirements for supervised professional experience. (Deferred from February)

201 KAR 026:215. Nonresident status. (Deferred from February)

201 KAR 026:225. Renewal and reinstatement. (Deferred from February)

201 KAR 026:230. Examinations and applications. (Deferred from February)

201 KAR 026:250. Employment of a psychological associate, a temporarily licensed psychological associate, or temporarily licensed
psychologist. (Deferred from February)

201 KAR 026:270. Change of license status. (Deferred from February)

201 KAR 026:310. Telehealth and telepsychology. (Amended After Comments)

Board of Licensure for Massage Therapy

201 KAR 042:010. Goals for massage therapy sessions. (Not Amended After Comments) (Deferred from February)

201 KAR 042:020. Fees. (Not Amended After Comments) (Deferred from February)

201 KAR 042:030. Licensee’s change of name, home address, or place of business. (Not Amended After Comments) (Deferred
from February)

201 KAR 042:035. Application process, exam, and curriculum requirements. (Not Amended After Comments) (Deferred from
February)

201 KAR 042:040. Renewal and reinstatement. (Not Amended After Comments) (Deferred from February)

201 KAR 042:050. Complaint procedure and disciplinary action. (Not Amended After Comments) (Deferred from February)

201 KAR 042:061. Code of ethics and standards of practice for massage therapists. (Deferred from February)

201 KAR 042:070. Endorsement. (Not Amended After Comments) (Deferred from February)

201 KAR 042:080. Programs of massage therapy instruction. (Deferred from February)

201 KAR 042:110. Continuing education requirements. (Not Amended After Comments) (Deferred from February)

Applied Behavior Analysis Licensing Board

201 KAR 043:010. Application procedures for licensure. (Deferred from February)
201 KAR 043:030. Fees. (Deferred from February)

201 KAR 043:060. Complaint and disciplinary process. (Deferred from February)
201 KAR 043:071. Repeal of 201 KAR 043:070. (Deferred from February)

201 KAR 043:080. Renewals. (Comments Received; SOC ext. due 03-15-2022)
201 KAR 043:090. Voluntary inactive and retired status. (Deferred from February)
201 KAR 043:100. Telehealth and telepractice. (Deferred from February)

Board for Medical Imaging and Radiation Therapy
201 KAR 046:020E. Fees. (Filed with Ordinary) (“E” expires 09-17-2022)

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
Wildlife
301 KAR 004:001. Selection of Fish and Wildlife Resources Commission nominees. (Deferred from November)
301 KAR 004:010. Districts. (Deferred from November)
301 KAR 004:020. Ballard Wildlife Management Area restrictions. (Deferred from November)
301 KAR 004:100. Peabody Wildlife Management Area use requirements and restrictions. (Deferred from November)
301 KAR 004:110. Administration of drugs to wildlife. (Deferred from November)

Licensing
301 KAR 005:001. Definitions for 301 KAR Chapter 5. (Deferred from November)
301 KAR 005:030. Purchasing licenses and permits. (Deferred from November)
301 KAR 005:100. Interstate Wildlife Violators Compact. (Deferred from November)

DEPARTMENT OF AGRICULTURE
Industrial Hemp
302 KAR 050:021. Procedures and policies for hemp growers. (Amended After Comments)
302 KAR 050:031. Procedures and policies for hemp processors and handlers. (Amended After Comments)
302 KAR 050:046. Department’s reports to the USDA; records retention for three years. (Amended After Comments)
302 KAR 050:056. Sampling and THC testing; disposal of non-compliant harvests; post-testing actions. (Amended After Comments)
302 KAR 050:080. Materials incorporated by reference. (Amended After Comments)

JUSTICE AND PUBLIC SAFETY CABINET
Department of Corrections
Office of the Secretary
501 KAR 006:030. Kentucky State Reformatory.
501 KAR 006:290. Southeast State Correctional Complex. (Amended After Comments)

Department of State Police
General Traffic
502 KAR 015:010. Traffic collision. (Deferred from December)

Criminal History Record Information System
502 KAR 030:010. Criminal History Record Information System. (Amended After Comments) (Deferred from February)
502 KAR 030:020. Arrest and disposition reporting procedure. (Amended After Comments) (Deferred from February)
502 KAR 030:030. Audit of Criminal History Record Information System. (Amended After Comments) (Deferred from February)

2362


https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title201.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title301.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title302.htm
https://apps.legislature.ky.gov/law/kar/title501.htm
https://apps.legislature.ky.gov/law/kar/title501.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm
https://apps.legislature.ky.gov/law/kar/title502.htm

VOLUME 48, NUMBER 9- MARCH 1, 2022

502 KAR 030:050. Security of centralized criminal history record information. (Amended After Comments) (Deferred from February)

502 KAR 030:060. Dissemination of criminal history record information. (Deferred from December)

502 KAR 030:070. Inspection of criminal history record information by record subject. (Amended After Comments) (Deferred from
February)

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Board of Education
General Administration
702 KAR 001:116. Annual in-service training of district board members.
702 KAR 001:192E. District employee quarantine leave. (Amended After Comments)

Office of Instruction
704 KAR 003:395. Extended school services.

Office of Learning Support Services
704 KAR 007:170. Corporal punishment.

Alternative Education Programs
704 KAR 019:002. Alternative education programs.

Department of Workforce Investment
Office of Vocational Rehabilitation
781 KAR 001:010. Office of Vocational Rehabilitation appeal procedures. (Deferred from November)
781 KAR 001:020. General provisions for operation of the Office of Vocational Rehabilitation. (Deferred from November)
781 KAR 001:030. Order of selection and economic need test for vocational rehabilitation services. (Deferred from November)
781 KAR 001:040. Rehabilitation technology services. (Deferred from November)
781 KAR 001:050. Carl D. Perkins Vocational Training Center. (Deferred from November)

Office for the Blind
782 KAR 001:010. Kentucky Business Enterprises. (Deferred from November)
782 KAR 001:070. Certified driver training program. (Deferred from November)

PUBLIC PROTECTION CABINET
General
800 KAR 001:020E. Team Western Kentucky Tornado Relief Fund. (Emergency Only)

LABOR CABINET
Department of Workplace Standards
Occupational Safety and Health
803 KAR 002:321. Occupational health and environmental control. (Filed with Emergency)
803 KAR 002:426. Stairways and ladders. (Filed with Emergency)

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Health Data and Analytics
Kentucky Health Benefit Exchange
900 KAR 010:201. Repeal of 900 KAR 010:200.

Office of Inspector General
Health Services and Facilities
902 KAR 020:018. Operation and services; end-stage renal disease facilities.
Department for Medicaid Services
Payments and Services
907 KAR 003:170. Telehealth service coverage and reimbursement. (Amended After Comments)

Outpatient Pharmacy Program
907 KAR 023:020. Reimbursement for outpatient drugs. (Filed with Emergency) (Amended After Comments) (Deferred from
December)

Department for Aging and Independent Living
Aging Services
910 KAR 001:190. Nutrition program for older persons. (Amended After Comments)

Department for Community Based Services
Energy Assistance Program/Weatherization
921 KAR 004:122. Assistance for low-income households with water or wastewater utility arrears.

Child Welfare

922 KAR 001:360E. Private child care placement, levels of care, and payment. (Filed with Ordinary) (“E” expires 09-24-2022)
922 KAR 001:470. Central registry.
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REGULATIONS REMOVED FROM MARCH’S AGENDA

BOARDS AND COMMISSIONS
Board of Licensure for Long-Term Care Administrators
201 KAR 006:040. Renewal, reinstatement, and reactivation of license. (Deferred from February)

Board of Nursing

201 KAR 020:220. Nursing continuing education provider approval. (Comments Received; SOC ext. due 03-15-2022)

201 KAR 020:280. Standards for developmental status, initial status, and approval of prelicensure registered nurse and practical
nurse programs. (Comments Received; SOC ext. due 03-15-2022)

201 KAR 020:360. Continuing approval and periodic evaluation of prelicensure registered nursing and licensed practical nursing
programs. (Comments Received; SOC ext. due 03-15-2022)

Applied Behavior Analysis Licensing Board

201 KAR 043:020. Application procedures for temporary licensure. (Comments Received; SOC ext. due 03-15-2022)

201 KAR 043:040. Code of ethical standards and standards of practice. (Comments Received; SOC ext. due 03-15-2022)
201 KAR 043:050. Requirement for supervision. (Comments Received; SOC ext. due 03-15-2022)

JUSTICE AND PUBLIC SAFETY CABINET
Department of State Police
Driver Training
502 KAR 010:010. Definitions. (Deferred from December)
502 KAR 010:020. Department facilities; facility inspection; conflict of interest. (Deferred from December)
502 KAR 010:030. Instructor’s license. (Amended After Comments) (Deferred from February)
502 KAR 010:035. Commercial driver’s license skill testing. (Deferred from December)
502 KAR 010:040. Training school facilities. (Amended After Comments) (Deferred from February)
502 KAR 010:050. Contracts and agreements. (Deferred from December)
502 KAR 010:060. School advertising. (Deferred from December)
502 KAR 010:070. Training vehicle, annual inspection. (Amended After Comments) (Deferred from February)
502 KAR 010:080. License suspension, revocation, denial. (Deferred from December)
502 KAR 010:090. Procedure for denial, suspension, nonrenewal or revocation hearings. (Deferred from December)
502 KAR 010:110. Third-party CDL skills test examiner standards. (Deferred from December)
502 KAR 010:120. Hazardous materials endorsement requirements. (Deferred from December)

Concealed Deadly Weapons
502 KAR 011:010. Application for license to carry concealed deadly weapon. (Deferred from December)
502 KAR 011:060. License denial and reconsideration process. (Deferred from December)
502 KAR 011:070. License revocation and suspension notice and reinstatement process. (Deferred from December)

Law Enforcement Officers Safety Act of 2004

502 KAR 013:010. Application for certification under the Law Enforcement Officers Safety Act of 2004 (“LEOSA”), 18 U.S.C. 926C,
for honorably retired elected or appointed peace officers. (Amended After Comments) (Deferred from February)

502 KAR 013:030. Range qualification for certification under the Law Enforcement Officers Safety Act of 2004 (“LEOSA”), 18 U.S.C.
926C, for honorably retired elected or appointed peace officers. (Deferred from December)

502 KAR 013:040. Issuance, expiration, and renewal of certification to carry a concealed deadly weapon pursuant to the Law
Enforcement Officers Safety Act of 2004 (“LEOSA”), 18 U.S.C. 926C, for honorably retired elected or appointed peace officers. (Deferred from
December)

502 KAR 013:050. Replacement of licenses to carry a concealed deadly weapon pursuant to the Law Enforcement Officers Safety
Act of 2004 (“LEOSA”), 18 U.S.C. 926C, for honorably retired elected or appointed peace officers. (Deferred from December)

502 KAR 013:060. Change of personal information regarding certification to carry a concealed deadly weapon pursuant to the Law
Enforcement Officers Safety Act of 2004 (“LEOSA”), 18 U.S.C. 926C, for honorably retired elected or appointed peace officers. (Deferred from
December)

502 KAR 013:080. Incomplete application for certification to carry a concealed deadly weapon pursuant to the Law Enforcement
Officers Safety Act of 2004 (“LEOSA”), 18 U.S.C. 926C, for honorably retired elected or appointed peace officers. (Deferred from December)

EDUCATION AND WORKFORCE DEVELOPMENT CABINET

Kentucky Commission on Proprietary Education

791 KAR 001:010. Applications, permits, and renewals. (Deferred from November)

791 KAR 001:020. Standards for licensure. (Deferred from November)

791 KAR 001:025. Fees. (Deferred from November)

791 KAR 001:027. School record keeping requirements (Deferred from November)

791 KAR 001:030. Procedures for hearings. (Deferred from November)

791 KAR 001:035. Student protection fund. (Deferred from November)

791 KAR 001:040. Commercial driver license training school curriculum and refresher course. (Deferred from November)

791 KAR 001:050. Application for license for commercial driver license training school. (Deferred from November)

791 KAR 001:060. Application for renewal of license for commercial driver license training school. (Deferred from November)

791 KAR 001:070. Commercial driver license training school instructor and agency application and renewal procedures. (Deferred
from November)

791 KAR 001:080. Maintenance of student records, schedule of fees charged to students, contracts and agreements involving
licensed commercial driver license training schools. (Deferred from November)

791 KAR 001:100. Standards for Kentucky resident commercial driver training school facilities. (Deferred from November)

791 KAR 001:150. Bond requirements for agents and schools. (Deferred from November)
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791 KAR 001:155. School closing process. (Deferred from November)
791 KAR 001:160. Transfer of ownership, change of location, change of name, revision of existing programs. (Deferred from
November)

Department of Workforce Investment
Apprenticeship Standards
787 KAR 003:020. Confidentiality of records of the Office of Employer and Apprenticeship Services. (Comments Received; SOC ext.
due 03-15-2022)

LABOR CABINET

Department of Workplace Standards

Labor Standards; Wages and Hours

803 KAR 001:005. Employer-employee relationship. (Deferred from September)

803 KAR 001:025. Equal pay provisions, meaning and application. (Deferred from September)

803 KAR 001:060. Overtime pay requirements. (Deferred from September)

803 KAR 001:063. Trading time. (Deferred from September)

803 KAR 001:065. Hours worked. (Deferred from September)

803 KAR 001:066. Recordkeeping requirements. (Deferred from September)

803 KAR 001:070. Executive, administrative, supervisory or professional employees; salesmen. (Deferred from September)

803 KAR 001:075. Exclusions from minimum wage and overtime. (Deferred from September)

803 KAR 001:080. Board, lodging, gratuities and other allowances. (Deferred from September)

803 KAR 001:090. Workers with disabilities and work activity centers’ employee’s wages. (Not Amended After Comments) (Deferred
from November)

PUBLIC PROTECTION CABINET
Department of Insurance
Health Insurance Contracts
806 KAR 017:350. Life insurance and managed care. (Deferred from October)

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Sanitation
902 KAR 010:120. Kentucky public swimming and bathing facilities. (Amended After Comments) (Deferred from December)
902 KAR 010:121. Plan review, annual permitting, and inspection fees for public swimming and bathing facilities, including splash
pads operated by local governments. (Amended After Comments)
902 KAR 010:190. Splash pads operated by local governments. (Amended After Comments) (Deferred from December)

*Expiration dates in this document have been determined pursuant to KRS Chapter 13A provisions. Other statutes or legislation may affect a
regulation's actual end date.
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STANDARD ADMINISTRATIVE REGULATION REVIEW PROCEDURE
Overview for Regulations Filed under KRS Chapter 13A As Amended by 2021 Legislation

(See KRS Chapter 13A for specific provisions)

Filing and Publication

Administrative bodies shall file all proposed administrative regulations with the Regulations Compiler. Filed regulations shall include public
hearing and comment period information; a regulatory impact analysis and tiering statement; a fiscal note on state and local government; and,
if applicable, a federal mandate comparison and any required incorporated material. Administrative regulations received by the deadline
established in KRS 13A.050 shall be published in the Administrative Register. Emergency administrative regulations become effective upon
filing.

Public Hearing and Public Comment Period

The administrative body shall schedule a public hearing on a proposed administrative regulation. The public hearing is held between the
21st and the last workday of the month in which the public comment period ends. Information about the public comment period shall include:
the place, time, and date of the hearing; the manner in which a person may submit written comments or a notification to attend the hearing; a
statement specifying that unless a notification to attend the hearing is received no later than 5 workdays prior to the hearing date, the hearing
may be cancelled; the deadline for submitting written comments; and the name, position, and contact information of the person to whom
notifications and written comments shall be sent.

Public comment periods for ordinary regulations end on the last day of the month following publication; whereas, public comment periods
for emergency regulations run through the last day of the month in which the regulation was published. For other ordinary regulations with
open comment periods, please also see last month’s Administrative Register of Kentucky.

The administrative body shall notify the Compiler whether the hearing was held or cancelled and whether or not written comments were
received. If the hearing was held or written comments were received, the administrative body shall file a statement of consideration with the
Compiler by the fifteenth day of the calendar month following the close of the public comment period.

Review Procedure

After the public hearing and public comment period processes are completed, the administrative regulation will be tentatively scheduled for
review at the next meeting of the Administrative Regulation Review Subcommittee. After review by the subcommittee, the regulation shall be
referred by the Legislative Research Commission to an appropriate jurisdictional committee for a second review. If a quorum is present, unless
the regulation is deferred or found deficient, an ordinary regulation shall be considered in effect upon adjournment of the appropriate
jurisdictional committee or 90 days after being referred by LRC, whichever occurs first.
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EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-
established expiration dates; however, expiration dates may be impacted by 2021 legislation including: Regular Session legislation: House
Joint Resolution 77; KRS Chapter 39A, as amended by Senate Bill 1; and by KRS Chapters 13A and 214, as amended by Senate Bill 2; or
Special Session legislation: House Joint Resolution 1; or KRS Chapter 13A as amended by Senate Bill 1 and Senate Bill 2.

STATEMENT OF EMERGENCY
201 KAR 20:480E

This emergency amendment to an existing administrative
regulation is being promulgated to meet an imminent threat to
public health and welfare. The Commonwealth of Kentucky is
experiencing a critical nursing shortage, as evidenced by the
Governor declaring a state of emergency under Executive Order
2021-913. This emergency administrative regulation is being filed
on an emergency basis under KRS 13A.190, 314.011, 314.041,
314.051, 314.131(1), and Section 1.(13) of 2020 RS SB 150, 2020
Ky. Acts ch. 73, to meet an imminent threat to public health, safety
and welfare and to address the nursing shortage by easing
licensing for nurses from foreign programs of nursing (PON).
Under this emergency amendment, the existing administrative
regulation will be different because the emergency amendment
replaces the VisaScreen requirement with a requirement for the
Commission on Graduates of Foreign Nursing Schools Credentials
Evaluation Service (CGFNS CES) report. The VisaScreen does not
provide a comparison of foreign PONs to Kentucky PONs; the
CGFNS CES does. In addition, this emergency amendment
includes a list of the accepted English Language Proficiency
examinations and their passing scores. This administrative
regulation with the emergency amendment will be replaced by an
identical amendment to the ordinary administrative regulation.

ANDY BESHEAR, Governor
JESSICA WILSON, Board President

BOARDS AND COMMISSIONS
Board of Nursing
(Emergency Amendment)

201 KAR 20:480E. Licensure of graduates of foreign
nursing schools.

EFFECTIVE: February 2, 2022

RELATES TO: KRS 314.041, 314.051

STATUTORY AUTHORITY: KRS 314.131(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
314.131(1) authorizes the Board of Nursing to promulgate
administrative regulations to implement the provisions of KRS
314.011 and 314.991. KRS 314.041 and 314.051 authorize the
board to issue a license to a graduate of a foreign nursing school.
This administrative regulation establishes the requirements for the
licensure of graduates of foreign nursing schools._This Emergency
Amendment is promulgated pursuant to KRS 39A.190, and Section
1(13)(d) of 2020 RS SB 150, 2020 Ky. Acts ch. 73.

Section 1. [Applicantsfor-Licensure-by-Examination:]

(2)(a) An applicant for licensure by examination who is a
graduate of a foreign nursing school shall meet the requirements of
201 KAR 20:070, Section 1, except for Section 1(3) of that
administrative regulation.

(b) An applicant for licensure by endorsement who is a
graduate of a foreign nursing school shall meet the requirements of
201 KAR 20:110.

(2) If licensed in another country evidence shall be submitted
by the applicant or an organization on behalf of the applicant that
the license has not been revoked, suspended, probated, or
otherwise disciplined in the licensing country.

(3) An applicant shall maintain proof of legal permanent or
temporary residency under the laws and regulations of the United
States.

(4)(a) An applicant for licensure as a registered nursing or a
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licensed practical nurse shall obtain a full education course-by-
course report from the Commission on Graduates of Foreign
Nursing Schools (CGENS) Credentials Evaluation Service. The
report shall state whether the applicant’s program of nursing is
comparable to an approved program in the state.[rurse-shall-ebtain

(b) An applicant shall also complete an English Language
Proficiency examination pursuant to section 2 of this administrative
regulation.

(5) An applicant for licensure by examination may be made
eligible to take the NCLEX examination prior to obtaining a Social
Security number. However, the applicant shall not be licensed until
the applicant[he] provides a Social Security number.

Section 2. English Language Proficiency examinations.

(1) An applicant for licensure shall complete English Language
Proficiency examination unless the language of instruction and the
textbooks of the applicant’s program of nursing were entirely in
English.

(2) The following English Language Proficiency examinations
are recognized with the minimum passing standard:

(a) International English Language Testing System (IELTS),
6.5 overall, 6.0 speaking; and

(b) Test of English as a Foreign Lanquage (TOEFL), 84
overall, 26 speaking.

(3) The applicant shall cause the scores on the English
Language Proficiency examination to be sent to the board by
CGENS. [ApplicantsforLicensure-by-Endersement:

Craduates—of —Foreig lursing—Sehools .]stat g—that—the
JESSICA WILSON, Board President

APPROVED BY AGENCY: January 31, 2022

FILED WITH LRC: February 2, 2022 at 9:30 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall be held on Monday,
March 21, 2022, at 10:00 a.m. (EDT) in the office of the Kentucky
Board of Nursing, 312 Whittington Parkway, Suite 300, Louisville,
Kentucky. Individuals interested in being heard at this hearing shall
notify this agency in writing by Monday, March 14, 2022, five
workdays prior to the hearing of their intent to attend. If no notification
of intent to attend the hearing is received by that date, the hearing
may be canceled. This hearing is open to the public. Any person who
wishes to be heard will be given an opportunity to comment on the
proposed administrative regulation. A transcript of the public hearing


https://apps.legislature.ky.gov/recorddocuments/bill/21RS/hjr77/bill.pdf
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https://apps.legislature.ky.gov/recorddocuments/bill/21SS/sb2/bill.pdf
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will not be made unless a written request for a transcript is made. If
you do not wish to be heard at the public hearing, you may submit
written comments on the proposed administrative regulation. Written
comments shall be accepted until end of day (11:59 p.m. EDT)
Thursday, March 31, 2022. Send written notification of intent to be
heard at the public hearing or written comments on the proposed
administrative regulation to the contact person.

CONTACT PERSON: Jeffrey R. Prather, General Counsel,
Kentucky Board of Nursing, 312 Whittington Parkway, Suite 300,
Louisville, Kentucky 40222, phone (502) 338-2851, emalil
Jeffrey.Prather@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Jeffrey R. Prather

(1) Provide a brief summary of:

(@) What this administrative regulation does: It sets certain
requirements for applicants for licensure who graduated from a
foreign nursing school.

(b) The necessity of this administrative regulation: It is necessary
to assure that the foreign nursing program is comparable to a
Kentucky program and that the applicant can speak, read, and
understand English.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: By setting these requirements.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: By setting these
requirements.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change the existing administrative
regulation: It replaces the requirement of obtaining a VisaScreen with
a Commission on Graduates of Foreign Nursing Schools Credentials
Evaluation Service (CGFNS CES) report. The VisaScreen does not
determine the comparability of the foreign nursing program; the
CGFNS CES does. In addition, the accepted English Language
Proficiency examinations and the passing scores are listed.

(b) The necessity of the amendment to the administrative
regulation: Since the VisaScreen is no longer a useful tool, there
must be an evaluative tool to be used by the Board. The CGFNS is
such a tool. Also since the VisaScreen will no longer be used, it is
necessary to list the English Language Proficiency examinations that
are acceptable.

() How the amendment conforms to the content of the
authorizing statutes: By adopting the CGFNS CES and the English
examinations.

(d) How the amendment to the administrative regulation will
assist in the effective administration of the statutes: By adopting the
CGFNS CES and the English examinations.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Applicants for licensure who graduated
from a foreign nursing school, number unknown.

(4) Provide an analysis of how the entities referenced in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change if it is an
amendment, including:

(a) A detailed explanation of the actions the entities referenced in
question (3) will be required to undertake in order to comply with this
proposed administrative regulation: They will have to obtain a
CGFNS CES report and pass an English Language Proficiency
examination.

(b) An estimate of the costs imposed on entities referenced in
question (3) in order to comply with this proposed administrative
regulation: There is a fee paid to CGFNS and to the organization
providing the English Language Proficiency examination. Board staff
understands that the CGFNS CES report cost to be $385.00; and the
costs to take the ELP examinations are as follows: the Test of
English as a Foreign Language (TOEFL) examination is $185.00,
and the International English Language Testing System (IELTS) is
$225.00.

(c) The benefits that may accrue to the entities referenced in
question (3) as a result of compliance: They will be in compliance
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with the regulation.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There is no additional cost.

(b) On a continuing basis: There is no additional cost.

(6) Provide the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
Agency general funds.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation
or amendment: It will not.

(8) State whether or not this administrative regulation establishes
any fees or directly or indirectly increases any fees: It does not.

(9) TIERING: Is tiering applied? Tiering is not applicable.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? The Kentucky Board of
Nursing.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation: KRS 314.041, KRS 314.051, KRS 314.131.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? None.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? None.

(c) How much will it cost to administer this program for the first
year? No additional costs.

(d) How much will it cost to administer this program for
subsequent years? No additional costs.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:

STATEMENT OF EMERGENCY
900 KAR 5:020E

This emergency administrative regulation is necessary to
update the State Health Plan to increase access to diagnostic
cardiac catheterization procedures; increase access to Level Il
neonatal intensive care unit beds; and, consistent with changes in
900 KAR 6:075E filed concurrent with this regulation, grant
nonsubstantive review status to certificate of need applications
submitted by licensed health facilities: (1) seeking to establish a
Class | ground ambulance service to provide nonemergency
transport of individuals who are patients of the licensed health
facility or a health facility under common ownership and the
applicant agrees to the placement of certain restrictions on its
proposed certificate of need and ground ambulance license; or (2)
seeking to transfer acute care beds to a new facility in the same
county if certain criteria are met. This emergency administrative
regulation is deemed to be an emergency pursuant to KRS
13A.190(1)(a)1. in order to meet an imminent threat to public
health, safety, and welfare. The State Health Plan was not updated
with substantive changes to the review criteria during 2020 or 2021
due to the uncertainty created by the COVID-19 pandemic. The
pandemic has significantly impacted and strained Kentucky's
healthcare system in unexpected ways. Updated changes to the
State Health Plan are needed to immediately help promote access
to healthcare across the state and to maintain consistency with the
companion regulation filed concurrently, 900 KAR 6:075E,
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addressing nonsubstantive review of certificate of need
applications. This emergency administrative regulation will be
replaced by an ordinary administrative regulation in an effort to
promote greater access to care across Kentucky, help provide
relief to the commonwealth’s overburdened healthcare systems,
and help prevent ongoing delays in nonemergency ambulance
transportation. The companion ordinary administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Emergency Amendment)

900 KAR 5:020E. State Health Plan for facilities and
services.

EFFECTIVE: January 27, 2022

RELATES TO: KRS 216B.010-216B.130

STATUTORY AUTHORITY: KRS 194A.030, 194A.050(1),
216B.010, 216B.015(28), 216B.040(2)(a)2.a

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)2.a requires the cabinet to promulgate an
administrative regulation, updated annually, to establish the State
Health Plan. The State Health Plan is a critical element of the
certificate of need process for which the cabinet is given
responsibility in KRS Chapter 216B. This administrative regulation
establishes the State Health Plan for facilities and services.

Section 1. The [2020-2022] State Health Plan shall be used to:

(1) Review a certificate of need application pursuant to KRS
216B.040; and

(2) Determine whether a substantial change to a health service
has occurred pursuant to KRS 216B.015(29)(a) and
216B.061(1)(d).

Section 2. Incorporation by Reference. (1) The "2022 Update
to the [2020-2022] State Health Plan", January 2022 [August
2020], is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Office of Inspector
General, Division of Certificate of Need, 275 East Main Street, 5E-
A, Frankfort, Kentucky 40621, Monday through Friday, 8 a.m. to
4:30 p.m. This material may also be viewed on the Office of
Inspector General's Web site at:
https://chfs.ky.gov/agencies/os/oig/dcn/Pages/cn.aspx.

ADAM MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: January 25, 2022

FILED WITH LRC: January 27, 2022 at 11 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held
on March 21, 2022, at 9:00 a.m. using the CHFS Office of Legislative
and Regulatory Affairs Zoom meeting room. The Zoom invitation will
be emailed to each requestor the week prior to the scheduled
hearing. Individuals interested in attending this virtual hearing shall
notify this agency in writing by March 14, 2022, five (5) workdays
prior to the hearing, of their intent to attend. If no notification of intent
to attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who attends
virtually will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not
wish to be heard at the public hearing, you may submit written
comments on this proposed administrative regulation until March 31,
2022. Send written notification of intent to attend the public hearing
or written comments on the proposed administrative regulation to the
contact person. Pursuant to KRS 13A.280(8), copies of the
statement of consideration and, if applicable, the amended after
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comments version of the administrative regulation shall be made
available upon request.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-7091;
email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Kara Daniel; Stephanie Brammer-Barnes

(1) Provide a brief summary of:

(a) What this administrative regulation does: This administrative
regulation incorporates by reference the 2022 Update to the State
Health Plan.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes, specifically KRS 216B.010, 216B.015(28),
and 216B.040(2)(a)2.a.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: This administrative regulation conforms to
the content of the authorizing statutes, KRS 216B.010,
216B.015(28), and 216B.040(2)(a)2.a., by establishing the State
Health Plan’s review criteria used for determinations regarding the
issuance and denial of certificates of need.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of the
statutes by establishing the review criteria for certificate of need
determinations.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: In response to suggestions and comments submitted to
the cabinet by interested groups, the amendment to this
administrative regulation makes the following changes to the State
Health Plan (SHP): - Updates the title and edition date of the SHP on
page i of the Plan; - Updates the page numbers listed in the Table of
Contents on page ii to align with the new changes to the SHP; -
Updates the title of the SHP on page iii of the Plan under the heading
“Purpose”; - Adds new language to the review criteria on pages 2
and 3 to allow acute care hospitals to transfer existing acute care
beds to a new hospital under common ownership if: the hospitals are
located within the same county; the existing hospital’s overall rating
by the Centers for Medicare and Medicaid Services Hospital
Compare was three (3) stars or higher for three (3) of the last four (4)
reported quarters preceding the date the application was filed; and
no more than fifty (50) percent of the existing hospital's acute care
beds are transferred to the new facility. This change aligns with the
proposed amendment of 900 KAR 6:075, Section 2(3)(e), filed
concurrently  with  this administrative regulation to grant
nonsubstantive review status to certificate of need applications for
acute care hospitals that wish to transfer existing acute care beds to
a new facility as described above; - Adds new language to the review
criteria on page 15 to allow hospitals to convert existing Level I
special care neonatal beds to Level Ill special care neonatal beds; -
Revises the language of the review criteria on page 40 to clarify that
the addition of a cardiac catheterization program at a hospital shall
be based on the existing program’s utilization, rather than a specific
laboratory’s utilization; and - Adds new language to the review
criteria on page 52 to align with the proposed amendment of 900
KAR 6:075, Section 2(3)(d), filed concurrently with this administrative
regulation.

(b) The necessity of the amendment to this administrative
regulation: This amendment is necessary to address updates to the
State Health Plan as required by KRS 216B.015(28).

() How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to the contend of the
authorizing statutes because it incorporates by reference the State
Health Plan.

(d) How the amendment will assist in the effective administration
of the statutes: This amendment assists in the effective
administration of the statutes by establishing the review criteria for
certificate of need determinations.
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(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This administrative regulation affects
entities that submit certificate of need applications and affected
persons as defined by KRS 216B.015(3). A total of 70 certificate of
need applications were submitted to the cabinet in calendar year
2021 and 60 certificate of need applications were submitted in
calendar year 2020.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified in
question (3) will have to take to comply with this administrative
regulation or amendment: Entities that submit a certificate of need
application are subject to the criteria set forth in the State Health
Plan.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). The certificate of need application filing fee for
nonsubstantive review and formal review is established in a separate
administrative regulation, 900 KAR 6:020.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Entities subject to certificate of need
approval must demonstrate that their proposal is consistent with the
State Health Plan pursuant to KRS 216B.040(2)(a)2.a.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There are no additional costs to the Office of
Inspector General for implementation of this amendment.

(b) On a continuing basis: There are no additional costs to the
Office of Inspector General for implementation of this amendment on
a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State general funds and agency monies are used to implement and
enforce this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative regulation,
if new, or by the change if it is an amendment: No increase in fees or
funding is necessary to implement this amendment.

(8) State whether or not this administrative regulation established
any fees or directly or indirectly increased any fees: This amendment
does not establish or increase any fees.

(9) TIERING: Is tiering applied? Yes, tiering is used as there are
different certificate of need review criteria for each licensure category
addressed in the State Health Plan.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will be
impacted by this administrative regulation? This administrative
regulation impacts the Cabinet for Health and Family Services, Office
of Inspector General, and may impact any government owned or
controlled health care facility.

(2) Identify each state or federal statute or federal regulation that
requires or authorizes the action taken by the administrative
regulation. KRS 216B.010, 216B.015(28), and 216B.040(2)(a)2.a.

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for the
first full year the administrative regulation is to be in effect.

(@ How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for the first year? This
amendment will not generate additional revenue for state or local
government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities, counties,
fire departments, or school districts) for subsequent years? This
amendment will not generate additional revenue for state or local
government during subsequent years.
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(c) How much will it cost to administer this program for the first
year? This amendment imposes no additional costs on the
administrative body.

(d) How much will it cost to administer this program for
subsequent years? This amendment imposes no additional costs on
the administrative body during subsequent years.

Note: If specific dollar estimates cannot be determined, provide a
brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): See response above.

Expenditures (+/-): This administrative regulation is anticipated to
have minimal fiscal impact to the cabinet.

Other Explanation:

STATEMENT OF EMERGENCY
900 KAR 6:075E

This emergency administrative regulation is necessary to grant
nonsubstantive review status to certificate of need applications
submitted by licensed health facilities: (1) seeking to establish a
Class | ground ambulance service operating at the Advanced Life
Support (ALS) or Basic Life Support (BLS) level to provide
nonemergency transport of individuals who are patients of the
licensed health facility or a health facility under common ownership
and the applicant agrees to the placement of restrictions as
established by Section 2(3)(d) of this administrative regulation on its
proposed certificate of need and ground ambulance license; or (2)
seeking to transfer acute care beds to a new facility in the same
county under certain conditions. It is also necessary to maintain
consistency with changes to 900 KAR 5:020E, the State Health Plan,
filed concurrently with this emergency regulation. This emergency
administrative regulation is deemed to be an emergency pursuant to
KRS 13A.190(1)(a)1. in order to meet an imminent threat to public
health, safety, and welfare. The Commonwealth’s acute care
hospitals have been severely and adversely impacted by the COVID-
19 pandemic Delays in nonemergency ambulance transport of
individuals in need of transfer to or from a health facility, the
individual's place of residence, or other community-based setting
have a negative impact on the health care system and significantly
diminish patient care. The recent surges in hospital demand have
depleted hospital resources and filled patient beds. Kentucky
hospitals report that the current level of ambulance providers in the
Commonwealth have failed to keep pace with demand, resulting in
denials of medical transportation services and lengthier wait-times.
Delays in transporting patients who need appropriate level care or
have been discharged sometimes last for days. These delays have
affected hospitals’ capacity to admit new patients, and adversely
affected patient care with some patients waiting hours or even days
waiting for transport to the appropriate level of care. Acute care
hospitals would also benefit from having the flexibility to transfer
acute care beds in response to the demand for healthcare services in
the area of greatest need. This emergency administrative regulation
will be replaced by an ordinary administrative regulation in an effort
to help prevent ongoing delays in nonemergency ambulance
transportation, promote greater access to care across Kentucky, and
help provide relief to the Commonwealth’s overburdened healthcare
systems. The companion ordinary administrative regulation is
identical to this emergency administrative regulation.

ANDY BESHEAR, Governor
ERIC C. FRIEDLANDER, Secretary

CABINET FOR HEALTH AND FAMILY SERVICES
Office of Inspector General
Division of Certificate of Need
(Emergency Amendment)

900 KAR 6:075E. Certificate of need nonsubstantive
review.

EFFECTIVE: January 27, 2022

RELATES TO: KRS 216B.010, 216B.015, 216B.040,
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216B.062, 216B.090, 216B.095, 216B.115, 216B.455, 216B.990

STATUTORY AUTHORITY: KRS 216B.040(2)(a)1., 216B.095

NECESSITY, FUNCTION, AND CONFORMITY: KRS
216B.040(2)(a)1. requires the Cabinet for Health and Family
Services to administer Kentucky's Certificate of Need Program and
to promulgate administrative regulations as necessary for the
program. KRS 216B.095 authorizes the review of certificate of
need applications that are granted nonsubstantive status. This
administrative regulation establishes the requirements necessary
for consideration for nonsubstantive review of applications for the
orderly administration of the Certificate of Need Program.

Section 1. Definitions. (1) "Ambulatory surgical center" is
defined by KRS 216B.015(4).

(2) "Cabinet" is defined by KRS 216B.015(6).

(3) "Certificate of Need Newsletter' means the monthly
newsletter that is published by the cabinet regarding certificate of
need matters and is available on the Certificate of Need Web site
at https://chfs.ky.gov/agencies/os/oig/dcn/Pages/cn.aspx.

(4) "Days" means calendar days, unless otherwise specified.

(5) "Formal review" means the review of an application for
certificate of need that is reviewed within ninety (90) days from the
commencement of the review as provided by KRS 216B.062(1)
and that is reviewed for compliance with the review criteria set forth
at KRS 216B.040 and 900 KAR 6:070.

(6) "Nonsubstantive review" is defined by KRS 216B.015(18).

(7) "Public notice" means notice given through the cabinet's
Certificate of Need Newsletter.

Section 2. Nonsubstantive Review. (1) The cabinet shall grant
nonsubstantive review status to an application to change the
location of a proposed health facility or to relocate a licensed
health facility only if:

(a) There is no substantial change in health services or bed
capacity; and

(b)1. The change of location or relocation is within the same
county; or

2. The change of location or relocation is for a psychiatric
residential treatment facility.

(2) The cabinet shall grant nonsubstantive review status to an
application that proposes to establish an ambulatory surgical
center pursuant to the conditions specified in KRS 216B.095(7).

(3) In addition to the projects specified in KRS 216B.095(3)(a)
through (e), pursuant to KRS 216B.095(3)(f), the Office of
Inspector General shall grant nonsubstantive review status to an
application for which a certificate of need is required if:

(a) The proposal involves the establishment or expansion of a
health facility or health service for which there is not a component
in the State Health Plan;

(b) The proposal involves an application to re-establish a
licensed healthcare facility or service that was provided at a
hospital and was voluntarily discontinued by the applicant under
the following circumstances:

1. The termination or voluntary closure of the hospital:

a. Was not the result of an order or directive by the cabinet,
governmental agency, judicial body, or other regulatory authority;

b. Did not occur during or after an investigation by the cabinet,
governmental agency, or other regulatory authority;

c. Did occur while the facility was in substantial compliance
with applicable administrative regulations and was otherwise
eligible for re-licensure; and

d. Was not an express condition of any subsequent certificate
of need approval,

2. The application to re-establish the healthcare facility or
service that was voluntarily discontinued is filed no more than one
(1) year from the date the hospital last provided the service that the
applicant is seeking to re-establish;

3. A proposed healthcare facility shall be located within the
same county as the former healthcare facility and at a single
location; and

4. The application shall not seek to re-establish any type of bed
utilized in the care and treatment of patients for more than twenty-
three (23) consecutive hours; [ef]

2371

(c)1. The proposal involves an application to establish an
ambulatory surgical center that does not charge its patients and
does not seek or accept commercial insurance, Medicare,
Medicaid, or other financial support from the federal government;
and

2. The proposed ambulatory surgical center shall utilize the
surgical facilities of an existing licensed ambulatory surgical center
during times the host ambulatory surgical center is not in operation;

(d) The proposal involves an application by a licensed health
facility to establish a Class | ground ambulance service operating
at the Advanced Life Support (ALS) or Basic Life Support (BLS)
level to provide nonemergency transport of individuals if the
applicant agrees to the following restrictions to be placed on its
proposed certificate of need and ground ambulance license:

1. The applicant shall only transport individuals who are
patients of the licensed health facility or a health facility under
common ownership; and

2. The applicant shall only transport individuals to or from its
health facility or a health facility under common ownership and
another licensed health facility, the individual’s place of residence,
or other community-based setting; or

(e) The proposal involves an application to transfer acute care
beds from one (1) or more existing Kentucky-licensed hospitals to
establish a new hospital under the following circumstances:

1. The existing hospital and new facility shall be under
common ownership and located in the same county;

2. The existing hospital's overall rating by the Centers for
Medicare and Medicaid Services Hospital Compare was three (3)
stars or higher for three (3) out of the last four (4) reported quarters
preceding the date the application was filed; and

3. No more than fifty (50) percent of the existing hospital's
acute care beds shall be transferred to the new facility.

(4) A certificate of need approved for an application submitted
under subsection (3)(c) of this section shall state the limitations
specified under subsection (3)(c)1. and 2. of this section.

(5) If an application is denied nonsubstantive review status by
the Office of Inspector General, the application shall automatically
be placed in the formal review process.

(6) If an application is granted nonsubstantive review status by
the Office of Inspector General, notice of the decision to grant
nonsubstantive review status shall be given to the applicant and all
known affected persons.

(7)(a) If an application is granted nonsubstantive review status
by the Office of Inspector General, any affected person who
believes that the application is not entitted to nonsubstantive
review status or who believes that the application should not be
approved may request a hearing by filing a request for a hearing
within ten (10) days of the notice of the decision to conduct
nonsubstantive review.

(b) The provisions of 900 KAR 6:090 shall govern the conduct
of all nonsubstantive review hearings.

(c)1. Except as provided in subparagraph 2. of this paragraph,
nonsubstantive review applications shall not be comparatively
reviewed.

2. If the capital expenditure proposed involves the
establishment or expansion of a health facility or health service for
which there is a component in the State Health Plan, the
nonsubstantive review applications shall be comparatively
reviewed.

(d) Nonsubstantive review applications may be consolidated
for hearing purposes.

(8) If an application for certificate of need is granted
nonsubstantive review status by the Office of Inspector General,
there shall be a presumption that the facility or service is needed
and a presumption that the facility or service is consistent with the
State Health Plan.

(9) If each applicable review criterion in the State Health Plan
has been met, there shall be a presumption that the facility or
service is needed unless the presumption of need has been
rebutted by clear and convincing evidence by an affected party.

(10) Unless a hearing is requested pursuant to 900 KAR 6:090,
the Office of Inspector General shall approve each application for a
certificate of need that has been granted nonsubstantive review
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status if the exception established in subsection (11)(a) of this
section does not apply.

(11) The cabinet shall disapprove an application for a
certificate of need that has been granted nonsubstantive review if
the cabinet finds that the:

(a) Application is not entitled to nonsubstantive review status;
or

(b) Presumption of need or presumption that the facility or
service is consistent with the State Health Plan provided for in
subsection (8) of this section has been rebutted by clear and
convincing evidence by an affected party.

(12) In determining whether an application is consistent with
the State Health Plan, the cabinet, in making a final decision on an
application, shall apply the latest criteria, inventories, and need
analysis figures maintained by the cabinet and the version of the
State Health Plan in effect at the time of the public notice of the
application.

(13) In determining whether an application is consistent with
the State Health Plan following a reconsideration hearing pursuant
to KRS 216B.090 or a reconsideration hearing that is held by virtue
of a court ruling, the cabinet shall apply the latest criteria,
inventories, and need analysis figures maintained by the cabinet
and the version of the State Health Plan in effect at the time of the
reconsideration decision or decision following a court ruling.

(14) A decision to approve or disapprove an application that
has been granted nonsubstantive review status shall be rendered
within thirty-five (35) days of the date that nonsubstantive review
status has been granted, as required by KRS 216B.095(1). A
hearing officer shall prioritize rendering decisions regarding
applications granted nonsubstantive review status pursuant to
Section 2(3)(d) of this administrative regulation.

(15) If a certificate of need is disapproved following
nonsubstantive review, the applicant may:

(a) Request that the cabinet reconsider its decision pursuant to
KRS 216B.090 and 900 KAR 6:065;

(b) Request that the application be placed in the next cycle of
the formal review process; or

(c) Seek judicial review pursuant to KRS 216B.115.

ADAM MATHER, Inspector General
ERIC C. FRIEDLANDER, Secretary

APPROVED BY AGENCY: January 25, 2022

FILED WITH LRC: January 27, 2022 at 11 a.m.

PUBLIC HEARING AND PUBLIC COMMENT PERIOD: A public
hearing on this administrative regulation shall, if requested, be held
on March 21, 2022, at 9:00 a.m. using the CHFS Office of Legislative
and Regulatory Affairs Zoom meeting room. The Zoom invitation will
be emailed to each requestor the week prior to the scheduled
hearing. Individuals interested in attending this virtual hearing shall
notify this agency in writing by March 14, 2022, five (5) workdays
prior to the hearing, of their intent to attend. If no notification of intent
to attend the hearing is received by that date, the hearing may be
canceled. This hearing is open to the public. Any person who attends
virtually will be given an opportunity to comment on the proposed
administrative regulation. A transcript of the public hearing will not be
made unless a written request for a transcript is made. If you do not
wish to be heard at the public hearing, you may submit written
comments on this proposed administrative regulation until March 31,
2022. Send written notification of intent to attend the public hearing
or written comments on the proposed administrative regulation to the
contact person. Pursuant to KRS 13A.280(8), copies of the
statement of consideration and, if applicable, the amended after
comments version of the administrative regulation shall be made
available upon request.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-7091;
email CHFSregs@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact person: Kara Daniel; Stephanie Brammer-Barnes
(1) Provide a brief summary of:
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(@ What this administrative regulation does: This
administrative  regulation establishes procedures for the
nonsubstantive review of certificate of need applications.

Nonsubstantive review is an expedited review process granted to
certain applications pursuant to KRS 216B.095. This administrative
regulation expands upon the types of applications that qualify for
nonsubstantive review per the statute.

(b) The necessity of this administrative regulation: This
administrative regulation is necessary to comply with the content of
the authorizing statutes, specifically KRS 216B.010, 216B.015(18),
216B.040, and 216B.095.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: This administrative regulation conforms
to the content of the authorizing statutes by adding types of
certificate of need applications that qualify for nonsubstantive
review status, setting forth the procedure for granting
nonsubstantive review status, and setting forth the procedure for
affected parties to request a hearing to dispute the review status or
application.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This
administrative regulation assists in the effective administration of
the statutes by adding types of certificate of need applications that
qualify for nonsubstantive review status, setting forth the procedure
for granting nonsubstantive review status, and setting forth the
procedure for affected parties to request a hearing to dispute the
review status or application.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment grants nonsubstantive review status to
certificate of need applications submitted by licensed health
facilities seeking to establish a Class | ground ambulance service
operating at the Advanced Life Support (ALS) or Basic Life Support
(BLS) level to provide nonemergency transport of individuals who
are patients of the licensed health facility or a health facility under
common ownership and the applicant agrees to the placement of
restrictions as established by Section 2(3)(d) of this administrative
regulation on its proposed certificate of need and ground
ambulance license. This amendment also adds a cross-reference
to KRS 216B.095(1) to emphasize the 35-day statutory time limit to
issue a decision on applications assigned nonsubstantive review
and requires hearing officers to prioritize decisions on
nonemergency ground ambulance applications. Additionally, this
amendment grants nonsubstantive review status to certificate of
need applications for acute care hospitals that wish to transfer
existing acute care beds to a new facility under common ownership
if: - The facilities are located within the same county; - The existing
hospital’s overall rating by the Centers for Medicare and Medicaid
Services Hospital Compare was three (3) stars or higher for three
(3) of the last four (4) reported quarters preceding the date the
application was filed; and - No more than fifty (50) percent of the
existing hospital’'s acute care beds are transferred to the new
facility.

(b) The necessity of the amendment to this administrative
regulation: This amendment is being proposed pursuant to KRS
216B.095(3)(f), which permits the cabinet to grant nonsubstantive
review status to a certificate of need application in accordance with
circumstances prescribed by the cabinet via administrative
regulation.

(c) How the amendment conforms to the content of the
authorizing statutes: This amendment conforms to KRS
216B.095(3)(f), which permits the cabinet to grant nonsubstantive
review status to a certificate of need application in accordance with
circumstances prescribed by the cabinet via administrative
regulation.

(d) How the amendment will assist in the effective
administration of the statutes: This amendment will assist in the
effective administration of the statutes by establishing the
procedures for review of certificate of need applications granted
nonsubstantive review status.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
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administrative regulation: This administrative regulation affects
entities that submit certificate of need applications subject to the
nonsubstantive review process. The number of entities that submit
certificate of need applications subject to nonsubstantive review
varies.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: This amendment will permit
nonsubstantive review of certificate of need applications for health
facility-based Class | ground ambulance service operating at the
ALS or BLS level to provide nonemergency transport in
accordance with the circumstances prescribed by Section 2(3)(d)
of this administrative regulation. This amendment will also permit
nonsubstantive review of certificate of need applications for acute
care hospitals that wish to transfer existing acute care beds to a
new facility under common ownership located in the same county
and in accordance with additional criteria proposed in Section
2(3)(e) of this administrative regulation.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3). The certificate of need application filing fee is the
same for nonsubstantive review and formal review and is
established in a separate administrative regulation, 900 KAR
6:020.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): The proposed amendment will
help improve access to services without a duplication of acute care
beds as well as enhance patient care in an effort to address
ongoing delays in nonemergency ambulance transportation.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

(a) Initially: There are no additional costs to the Office of
Inspector General for implementation of this amendment.

(b) On a continuing basis: There are no additional costs to the
Office of Inspector General for implementation of this amendment on
a continuing basis.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
State general funds and agency monies are used to implement and
enforce this administrative regulation.

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change if it is an amendment: No
increase in fees or funding is necessary to implement this
amendment.
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(8) State whether or not this administrative regulation
established any fees or directly or indirectly increased any fees:
This amendment does not establish or increase any fees.

(9) TIERING: Is tiering applied? Tiering is used as certificate of
need applications are reviewed under a formal review process (900
KAR 6:070) or nonsubstantive review process (this administrative
regulation). The list of applications granted nonsubstantive review
is being amended to add two (2) new categories.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

(1) What units, parts, or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? This administrative
regulation affects entities that are subject to the certificate of need
program’s nonsubstantive review process. This administrative
regulation also impacts the Cabinet for Health and Family
Services, Office of Inspector General.

(2) Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 216B.010, 216B.015(8), 216B.040, 216B.095

(3) Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This amendment does not generate additional revenue for state or
local government.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This amendment does not generate additional revenue for
state or local government during subsequent years.

(c) How much will it cost to administer this program for the first
year? This amendment imposes no additional costs on the
administrative body.

(d) How much will it cost to administer this program for
subsequent years? This amendment imposes no additional costs
on the administrative body during subsequent years.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-):

Expenditures (+/-):

Other Explanation:
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AMENDED IN-PROCESS EMERGENCY ADMINISTRATIVE REGULATIONS

NOTE: Pursuant to KRS 13A.190, emergency regulations expire after 270 days (or 270 days plus the number of days an accompanying
ordinary is extended) or upon replacement by an ordinary regulation, whichever occurs first. This index reflects the KRS Chapter 13A-
established expiration dates; however, expiration dates may be impacted by 2021 legislation including: Regular Session legislation: House
Joint Resolution 77; KRS Chapter 39A, as amended by Senate Bill 1; and by KRS Chapters 13A and 214, as amended by Senate Bill 2; or
Special Session legislation: House Joint Resolution 1; or KRS Chapter 13A as amended by Senate Bill 1 and Senate Bill 2.

EDUCATION AND WORKFORCE DEVELOPMENT CABINET
Kentucky Board of Education
Department of Education
(Amended After Comments)

702 KAR 1:192E. District employee quarantine leave.

EFFECTIVE: February 11, 2022
Prior version:
New Emergency Administrative Regulation: 48 Ky.R.

1999

RELATES TO: KRS 156.070, 156.160, 160.290

STATUTORY AUTHORITY: KRS 156.070, 156.160

NECESSITY, FUNCTION, AND CONFORMITY: KRS 156.160
requires the Kentucky Board of Education to promulgate
administrative regulations establishing standards which school
districts shall meet in student, program, service, and operational
performance, including regulations for the protection of the physical
welfare and safety of public school children, as well as the pay of
teachers during absence because of sickness or quarantine. KRS
156.070 provides the Kentucky Board of Education with the
management and control of the common schools and all programs
operated in those schools. KRS 160.291 authorizes fringe benefit
payments by local boards of education which are deemed to be for
services rendered for the benefit of the common schools. This
administrative regulation establishes paid quarantine leave to
employees in response to the COVID-19 emergency. This
emergency regulation is necessary to address the imminent threat
to public health, safety, and welfare; and to protect human health;
while safely and efficiently operating public schools during the
2021-22 school year in light of the COVID-19 public health
emergency.

Section 1. COVID-19 Quarantine Leave. (1) During the 2021-
22 school year, each district board of education shall provide each
eligible person employed as a full or part-time employee in the
public schools paid leave during the period the employee is placed
in quarantine due to exposure to COVID-19. Exposure to COVID-
19 shall include exposure to any variant of COVID-19. This leave
shall be in addition to any other leave provided by statute or board
policy.

(2) In order to be eligible for leave under this section, the
employee shall:

(a) Be placed in quarantine due to COVID-19 exposure by a
licensed treating physician, physician’s assistant, or advanced
practice registered nurse, a public health department, the
Department for Public Health, or the school district for which the
employee works; and

(b) Is up-to-date with their COVID-19 vaccine, having[Have]
received either two (2) doses of the Pfizer or Moderna COVID-19
vaccine or a single dose of Johnson & Johnson’s Janssen vaccine
and any additional doses or booster doses as recommended
by the Centers for Disease Control prior to the quarantine
period, present a statement from a treating medical professional
that a disability prevents the employee from taking the COVID-19
vaccine, or is prevented from taking the COVID-19 vaccination
based on sincerely held religious belief.

(3) If a school district places an employee on quarantine due to
exposure to COVID-19, then the district shall provide the employee
with  written  documentation  supporting the quarantine
determination.

(4) A school district may require the employee to provide
written documentation from the entity placing the employee in
quarantine due to COVID-19 exposure.

(5) Quarantine leave shall not be used if the employee has an
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active COVID-19 infection.

(6) A school district, at its discretion, may determine quarantine
leave is unnecessary when an employee can fulfill his or her job
duties remotely during the quarantine period.

(7) In order to shorten the quarantine period, a school district
may require an employee on quarantine leave to undergo a
COVID-19 test at district expense and provide the results to the
district. Such test shall occur no sooner than the earliest date
recommended by Centers for Disease Control (CDC) and
Department for Public Health quarantine guidelines. A district may
require an employee testing negative for COVID-19 to return to
work in accordance with CDC and Department for Public Health
guarantine guidelines.

(8) Leave granted pursuant to this section shall not accumulate
or carry over beyond the 2021-2022 school year and shall not be
transferrable to any other classification of paid leave established by
KRS 161.155, KRS 161.154, or local school district policy.

This is to certify that the chief state school officer has reviewed
and recommended this administrative regulation prior to its
adoption by the Kentucky Board of Education, as required by KRS
156.070(5).

JASON E. GLASS, Ed.D., Commissioner & Chief Learner

LU YOUNG, Chairperson

APPROVED BY AGENCY: February 11, 2022

FILED WITH LRC: February 11, 2022 at 4 p.m.

CONTACT PERSON: Todd G. Allen, General Counsel,
Kentucky Department of Education, 300 Sower Boulevard, 5th
Floor, Frankfort, Kentucky 40601, phone 502-564-4474, fax 502-
564-9321; email regcomments@education.ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

Contact Person: Todd G. Allen

(1) Provide a brief summary of:

(@) What this administrative regulation does: The proposed
emergency regulation is only applicable to the 2021-2022 school
year. Under existing law, local school districts may not have a
mechanism to provide leave to employees in quarantine due to the
COVID-19 pandemic. The proposed emergency regulation
establishes paid leave for eligible employees placed in quarantine
by a licensed physician, licensed physician’s assistant, licensed
advanced practice registered nurse, a health department or by the
school district.

(b) The necessity of this administrative regulation: During the
2021-2022 school year, school districts may be without ability to
provide leave to employees placed in quarantine due to COVID-19
exposure. As such, school district employees may be faced with
the situation of being absent without leave in order to comply with a
quarantine order.

(c) How this administrative regulation conforms to the content
of the authorizing statutes: KRS 156.160(1)(I) requires the
Kentucky Board of Education to promulgate regulations for: The
fixing of holidays on which schools may be closed and special days
to be observed, and the pay of teachers during absence because
of sickness or quarantine or when the schools are closed because
of quarantine. This regulation establishes the leave requirements
for quarantine due to COVID-19.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
establishes the leave requirements for quarantine due to COVID-
19 pursuant to KRS 156.160(1)().

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:


https://apps.legislature.ky.gov/recorddocuments/bill/21RS/hjr77/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21RS/hjr77/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21RS/sb1/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21RS/sb2/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21SS/hjr1/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21SS/sb1/bill.pdf
https://apps.legislature.ky.gov/recorddocuments/bill/21SS/sb2/bill.pdf
https://apps.legislature.ky.gov/law/kar/registers/48Ky_R_2021-22/07_Jan.pdf
https://apps.legislature.ky.gov/law/kar/registers/48Ky_R_2021-22/07_Jan.pdf
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(a) How the amendment will change this existing administrative
regulation: N/A. This is a new regulation.

(b) The necessity of the amendment to this administrative
regulation: N/A.

(c) How the amendment conforms to the content of the
authorizing statutes: N/A.

(d) How the amendment will
administration of the statues: N/A.

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: Local school districts, local school district
employees.

(4) Provide an analysis of how the entities identified in question
(3) will be impacted by either the implementation of this
administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions that each of the regulated entities identified
in question (3) will have to take to comply with this administrative
regulation or amendment: For school year 2021-2022, this
administrative regulation requires school districts to provide leave
for employees subject to quarantine due to the COVID-19
pandemic.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities identified in
question (3): School districts would incur some indeterminable
costs in providing paid leave to eligible employees. Cost will
depend on the number of quarantine leave days a district provides
during the 2021-2022 school year as well as costs for substitute
staff where appropriate.

(c) As a result of compliance, what benefits will accrue to the
entities identified in question (3): Districts will be able to provide
eligible employees with leave when the employee is required to
quarantine due to COVID-19 exposure. Districts currently cannot
provide leave for quarantined employees beyond sick leave. This
allows school districts to operate more safely and mitigate COVID-
19 exposure risks in schools.

(5) Provide an estimate of how much it will cost to implement
this administrative regulation:

(a) Initially: The cost of the program is indeterminable and will
depend on the numbers of employees placed in quarantine due to
the COVID-19 pandemic and the cost to obtain substitute services
where appropriate.

(b) On a continuing basis: This regulation is only applicable to
the 2021-2022 school year and is in response to the COVID-19
pandemic.

(6) What is the source of the funding to be used for the
implementation and enforcement of this administrative regulation:
General and Federal COVID-19 relief funds (e.g. Coronavirus Aid,
Relief, and Economic Security (CARES) Act, Coronavirus
Response and Relief Supplemental Appropriations (CRSSA) Act,
and the American Rescue Plan (ARP) Act).

(7) Provide an assessment of whether an increase in fees or
funding will be necessary to implement this administrative
regulation, if new, or by the change, if it is an amendment: No
additional fees or funding are anticipated to implement this
regulation. However, costs are largely dependent on the number of
COVID-19 quarantined employees during school year 2021-2022.

(8) State whether or not this administrative regulation
establishes any fees or directly or indirectly increases any fees:

assist in the effective
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There are no fees associated with this regulation.
(9) TIERING: Is tiering applied? Tiering is not applied. This
regulation applies uniformly to all school districts.

FISCAL NOTE ON STATE OR LOCAL GOVERNMENT

1. What units, parts or divisions of state or local government
(including cities, counties, fire departments, or school districts) will
be impacted by this administrative regulation? Local school
districts.

2. Identify each state or federal statute or federal regulation
that requires or authorizes the action taken by the administrative
regulation. KRS 156.160(1)() requires the Kentucky Board of
Education to promulgate regulations for: The fixing of holidays on
which schools may be closed and special days to be observed,
and the pay of teachers during absence because of sickness or
guarantine or when the schools are closed because of quarantine.
KRS 156.160(1)(h) requires the Kentucky Board of Education to
promulgate regulations for: [T]he protection of the physical welfare
and safety of the public-school children.

3. Estimate the effect of this administrative regulation on the
expenditures and revenues of a state or local government agency
(including cities, counties, fire departments, or school districts) for
the first full year the administrative regulation is to be in effect.
School districts would incur some indeterminable costs in providing
paid leave to eligible employees. Cost will depend on the number
of quarantine leave days a district provides during the 2021-2022
school year as well as costs for substitute staff where appropriate.

(@) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for the first year?
This regulation will not generate revenue.

(b) How much revenue will this administrative regulation
generate for the state or local government (including cities,
counties, fire departments, or school districts) for subsequent
years? This regulation is only applicable to the 2021-2022 school
year. It will not generate revenue.

(c) How much will it cost to administer this program for the first
year? The cost to administer this program during school year 2021-
2022 is indeterminable.

(d) How much will it cost to administer this program for
subsequent years? This regulation is only applicable to the 2021-
2022 school year. School districts would incur some
indeterminable cost in providing paid leave to eligible employees.
Costs will depend on the number of quarantine leave days a district
provides during the 2021-2022 school year as well as costs for
substitute staff where appropriate.

Note: If specific dollar estimates cannot be determined, provide
a brief narrative to explain the fiscal impact of the administrative
regulation.

Revenues (+/-): N/A

Expenditures (+/-): Unknown

Other Explanation: Specific dollar estimates cannot be
determined. The cost of the program is indeterminable and will
depend on the numbers of eligible employees placed in COVID-19
guarantine during the 2021-2022 school year and costs related to
obtaining substitute employees where appropriate.



VOLUME 48, NUMBER 9- MARCH 1, 2022

ADMINISTRATIVE REGULATIONS AS AMENDED BY PROMULGATING AGENCY
AND REVIEWING SUBCOMMITTEE

ARRS = Administrative Regulation Review Subcommittee
1JC = Interim Joint Committee

GENERAL GOVERNMENT CABINET
Department of State
Office of Business Services
(As Amended at ARRS, February 7, 2022)

30 KAR 5:011. Definitions for 30 KAR Chapter 5.

RELATES TO: KRS Chapter 355.9

STATUTORY AUTHORITY: KRS 355.9-526(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 355.9-
526(1) requires the Secretary of State to promulgate administrative
regulations implementing KRS Chapter 355.9. This administrative
regulation establishes the definitions for those administrative
regulations.

Section 1. Definitions. (1) “Active Record” means a UCC
record stored in the UCC information management system and
indexed in, but not yet removed from, the searchable index.

(2) "Address" means either:

(a) A street address, route number, or post office box number
plus the city, state, and zip code; or

(b) An address that purports to be a mailing address outside of
the United States of America.

(3) “Amendment” means a UCC record that relates to an initial
financing statement, including party or collateral changes,
assignments, continuations, and terminations.

(4) “Assignment” means an amendment that assigns all or part
of a secured party’s power to authorize an amendment to a
financing statement.

(5) “Delivery” means communication of a tangible UCC record.

(6) “Filer” means a person who communicates a UCC record to
the filing office for filing.

(7) “Filing office” means the Office of the Kentucky Secretary of
State.

(8) “Filing office statement” means a statement entered into the
filing office’s information management system to correct an error
made by the filing office.

(9) “Information statement” means a UCC record that indicates
a financing statement is inaccurate or wrongfully filed.

(10) “Individual debtor name” means any name provided as a
debtor name in a UCC record in a format that identifies the name
as that of the debtor who is an individual, without regard to the
nature or character of the name or to the nature or character of the
actual debtor.

(11) “Initial financing statement” means a UCC record that
causes the filing office to establish the initial record of filing of a
financing statement.

(12) “Remitter” means a person who delivers a tangible UCC
record to the filing office for filing and awaits an immediate
determination as to whether the UCC record will be accepted or
rejected.

(13) “Searchable index” means the retrievable list of individual
debtor names and organization debtor names together with
associated file numbers the filing office maintains in the UCC
information management system as active records.

(14) “Secured party of record” means a secured party as
defined in KRS 355.9-102(1)(bu) who meets the additional
requirements established in KRS 355.9-511.

(15) “Tangible UCC record” means a UCC record that has
been printed on paper.

(16) “Time of filing” means the time of day on the date a UCC
record is deemed filed under this administrative regulation.

(17) “UCC” means the Uniform Commercial Code as adopted
in the Commonwealth of Kentucky in KRS Chapter 355.

(18) “UCC information management system” means the
computer system used by the filing office to store, index, and
retrieve information relating to financing statements as required by
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30 KAR 5:041.

(19) “UCC record” means an initial financing statement, an
affidavit of wrongfully filed record, an amendment, a filing office
statement, or an information statement and includes a record
thereof maintained by the filing office,_whether tangible or

electronic. [Fhe-term-shall-notbe-deemed-to-referexclusively
o

(20) “Unlapsed record” means a UCC record that has been
stored and indexed in the UCC information management system
and that has not yet lapsed under KRS 355.9-515 with regard to all
secured parties of record.

CONTACT PERSON: Michael R. Wilson, Director, Office of
Business, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, phone (502) 782-7422, fax (502) 564-5687, email
michael.wilson@ky.gov.

GENERAL GOVERNMENT CABINET
Department of State
Office of Business Services
(As Amended at ARRS, February 7, 2022)

30 KAR 5:021. Filing methods and forms.

RELATES TO: KRS 355.9, 355.9-516, 355.9-521, 355.9-525

STATUTORY AUTHORITY: KRS 355.9-526(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 355.9-
526(1) requires the Secretary of State to promulgate administrative
regulations implementing KRS Chapter 355.9. This administrative
regulation establishes the general provisions for 30 KAR Chapter 5
governing delivery, approved forms, payments and public services.

Section 1. UCC records may be communicated to the filing
office as follows:

(1) Direct data entry using the online filing system of the filing
office. The time of filing for a UCC record communicated by this
method shall be when the entry of all required elements of the
UCC record in the proper format is accepted by the online filing
system.

(2) Email to the email address designated by the filing office
website. The time of filing for a UCC record communicated by this
method shall be when the email communicating the UCC record is
first received by the filing office.

(3) Personal delivery by remitter at the physical address of the
filing office. The time of filing for a UCC record delivered by this
method shall be when a UCC record is accepted for filing by the
filing office.

(4) Delivery of a UCC record other than by remitter at the filing
office physical address. The time of filing for a UCC record
delivered by this method shall be 4:30 p.m. on the date the record
was delivered to the filing office.

Section 2. (1) Information submitted to the filing office shall be
provided using only characters that appear on the American
standard keyboard. A financing statement or amendment form
shall designate separate fields for:

(a) Organization names; and

(b) Individual names. Individual name fields shall include
surname, first personal name, additional names, initials, and
suffixes for individual names.

(2) (a) The appropriate box on a financing statement shall be
marked to indicate when:

1. An initial financing statement is being filed in connection with
a manufactured home;

2. An initial financing statement is being filed in connection with
a public finance transaction; or



VOLUME 48, NUMBER 9- MARCH 1, 2022

3. An initial financing statement is being filed against a debtor
that is a transmitting utility.

(b) If the requirements of this subsection[seetion] are not
met, the filing shall not affect the filing office’s determination of the
lapse date under 30 KAR 5:041, Section 7.

Section 3. Paper-based forms identified in Section 6_of this
administrative regulation, or any form that is substantially the
same, shall be utilized for the purpose for which the form is
designated.

Section 4. Filing fees may be paid by the following methods:

(1) Debit and credit cards issued by approved issuers;

(2) Electronic checks processed under National Automated
Clearing House Association (“NACHA”) rules and arrangements;

(3) Prepaid account upon the submission and approval of an
Application for Prepaid Account and payment of an amount not
less than $250;

(4) Personal checks, cashier's checks, certified checks, and
money orders made payable to the Kentucky State Treasurer;

(5) Cash; and

(6) Interaccount from Kentucky state agencies.

Section 5. (1) The filing fee for a UCC record shall be
determined by KRS 355.9-525.
(2) The filing office shall refund the amount of an overpayment.

Section 6. Incorporation by Reference. (1) The following
material is [ferms-are] incorporated by reference:

(a) “Application for Prepaid Account” (10/5/11);

(b) “UCC Financing Statement (Form UCCH1), International
Association of Commercial Administrators (IACA)” (Rev. 4/20/11);

(c) “UCC Financing Statement Addendum (Form UCC1Ad),
International Association of Commercial Administrators (IACA)”
(Rev. 4/20/11);

(d) “UCC Financing Statement Additional Party (Form
UCC1AP[Rewv-—8/22/11]), International Association of Commercial
Administrators (IACA)” (Rev. 8/22/11);

(e) “UCC Financing Statement Amendment (Form UCCS3),
International Association of Commercial Administrators (IACA)”
(Rev. 4/20/11);

(f) “UCC Financing Statement Amendment Addendum (Form
UCC3Ad), International Association of Commercial Administrators
(IACA)” (Rev. 4/20/11);

(g) “UCC Financing Statement Amendment Additional Party

(Form UCC3AP), International Association of Commercial
Administrators (IACA)” (Rev. 8/22/11);
(h) “Information Statement (Form UCCS5), International

Association of Commercial Administrators (IACA)” (Rev. 7/19/12);

(i) “Information Request (Form UCC11)” (Rev. 7/19/12);

(j) “Affidavit of Wrongfully Filed Record” (9/16/21); and

(k) “Request for Secured Party Name Search Form” (6/21).

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the office of the Secretary of
State, Office of Business Services, Records Section, 700 Capital
Avenue, State Capitol, Suite 152, Frankfort, Kentucky 40601,
Monday through Friday, 8 a.m. to 4:30 p.m.

(3) This material is also available on the Secretary of
State’s Web site at
https://www.sos.ky.gov/bus/UCC/Pages/UCC-Forms.aspx.

CONTACT PERSON: Michael R. Wilson, Director, Office of
Business, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, phone (502) 782-7422, fax (502) 564-5687, email
michael.wilson@ky.gov.

2377

GENERAL GOVERNMENT CABINET
Department of State
Office of Business Services
(As Amended at ARRS, February 7, 2022)

30 KAR 5:031. Acceptance and refusal of records.

RELATES TO: KRS. KRS 355.9-513A, 355.9-515, 355.9-516,
355.9-516A, 355.9-520, 446.030

STATUTORY AUTHORITY: KRS 355.9-526(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 355.9-
526(1) requires the Secretary of State to promulgate administrative
regulations implementing KRS Chapter 355.9. This administrative
regulation establishes the requirements relating to the acceptance
and refusal of records.

Section 1. The filing office shall refuse to accept a UCC record
for any reason, or multiple reasons pursuant to KRS 355.9-516.
The filing office may refuse to accept a UCC record pursuant to
KRS 355.9-516A.

Section 2. Except for UCC records rejected under KRS 355.9-
516A[ } H i ], the duties and
responsibilities of the filing office with respect to the administration
of the UCC shall be ministerial. In accepting for filing or refusing to
file a UCC record the filing office shall not:

(1) Determine the legal effect of the UCC record;

(2) Determine that information in the record is correct or
incorrect, in whole or in part; or

(3) Create a presumption that information in the record is
correct or incorrect, in whole or in part.

Section 3. (1) A continuation statement may be filed six (6)
months preceding the month in which the financing statement
would lapse and on the date that corresponds with the date the
financing statement would lapse or if there is no corresponding
date, on the last day of that month.

(2) The last day on which a continuation statement may be
filed shall be the date upon which the related financing statement
lapses, or the next business day the filing office is open for
business.

Section 4. (1) If the filing office finds grounds to refuse a UCC
record, the filing office shall refund the filing fee and return the
record or a copy of the record in accordance with KRS 355.9-
520(2).

(2) The reason or reasons for the refusal and other related
information shall be made to the filer as soon as practicable, but no
later than two (2) business days after the refused UCC record was
received by the filing office. This information shall be provided by
the same method by which the UCC record was communicated to
the filing office, by mail, or by a more expeditious means.

(3) Records of refusal, including a copy of the refused UCC
record and the grounds for refusal, shall be maintained until the
first anniversary of the lapse date that applies or would have
applied to the related financing statement, assuming that the
refused record had been accepted and filed.

Section 5. The filing office may communicate to a filer that the
filing office noticed potential defects in a UCC record, whether or
not it was filed or refused for filing.

Section 6. If a filer believes that a UCC record that was refused
for filing should not have been refused, the filer may contact the
filing office to request a review of the refusal decision. The filer
shall provide a copy of the refused record and a statement of the
basis for the belief that the filing office wrongfully refused to file the
record. Upon receipt of a request for review, the filing office shall
investigate the claim. If the filing office confirms that the record
should have been refused, the filing office shall provide a written
explanation of the grounds for refusal. If it is determined that the
filing office refused to accept the record in error, the filing office
shall file the UCC record with the filing date and time the UCC
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record was originally communicated for filing. A filing office
statement relating to the relevant financing statement shall be
placed in the UCC information management system on the date
that the corrective action was taken. The filing office statement
shall provide the date of the correction and explain the nature of
the corrective action taken. The record shall be preserved for so
long as the record of the financing statement maintained in the
UCC information management system.

CONTACT PERSON: Michael R. Wilson, Director, Office of
Business, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, phone (502) 782-7422, fax (502) 564-5687, emalil
michael.wilson@ky.gov.

GENERAL GOVERNMENT CABINET
Department of State
Office of Business Services
(As Amended at ARRS, February 7, 2022)

30 KAR 5:041. UCC Information management system.

RELATES TO: KRS Chapter 355.9-515, 355.9-519, 355.9-526

STATUTORY AUTHORITY: KRS 355.9-526(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 355.9-
526(1) requires the Secretary of State to promulgate administrative
regulations implementing KRS Chapter 355.9. This administrative
regulation establishes the requirements for the UCC information
management system.

Section 1. The filing office shall use an information
management system to store, index, and retrieve information
relating to financing statements.

Section 2. (1) Individual debtor names shall be stored in data
files that include only the individual debtor names, and not
organization debtor names. Separate data entry fields shall be
established for surnames, first personal names, and additional
names or initials and suffixes.

(2) The filing office shall enter a name into the corresponding
data entry field of the UCC information management system
exactly as it appears on a UCC record.

(3) Individual name fields in the UCC information management
system shall be fixed to fifty (50) characters in length by the filing
office. A name that exceeds the fixed length shall be truncated
after it exceeds the maximum length of the data entry field.

Section 3. (1) Upon the filing of an amendment, the names of
the parties indexed in the UCC information management system
shall remain unchanged, except that in the case of an amendment
that adds a debtor or a secured party, the new debtor or new
secured party shall be added to the appropriate index and
associated with the record of the financing statement in the UCC
information management system. An amendment that designates
an assignee shall cause the assignee to be added as a secured
party of record with respect to the affected financing statement in
the UCC information management system. The filing of an
amendment that deletes a debtor or a secured party from a
financing statement shall not delete data from the UCC information
management system.

(2) Except in the case of a continuation statement, the filing of
an amendment shall not affect the period of effectiveness of the
financing statement.

Section 4. The filing of a termination statement shall not cause
an active record to be removed from the searchable index.

Section 5. An information statement may be filed prior to the
lapse of the financing statement to which it relates but shall not
have an[re] effect upon the information indexed in the UCC
information management system.

Section 6. A filing office statement shall affect the indexing of
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parties and of the relevant financing statement as provided in the
corrective action described in the filing office statement.

Section 7. If no timely filing of a continuation statement is filed,
a financing statement lapses on its lapse date but shall remain
indexed as an active record for one (1) year, after which the filing
office shall remove the financing statement and all related UCC
records from the searchable index. Upon the removal from the
searchable index, the removed UCC records shall cease to be
active records.

CONTACT PERSON: Michael R. Wilson, Director, Office of
Business, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, phone (502) 782-7422, fax (502) 564-5687, email
michael.wilson@ky.gov.

GENERAL GOVERNMENT CABINET
Department of State
Office of Business Services
(As Amended at ARRS, February 7, 2022)

30 KAR 5:051. Filing, indexing, and data entry procedures.

RELATES TO: KRS 355.9-515, 355.9-519, 355.9-526

STATUTORY AUTHORITY: KRS 355.9-526(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 355.9-
526(1) requires the Secretary of State to promulgate administrative
regulations implementing KRS Chapter 355.9. This administrative
regulation establishes requirements relating to filing, indexing, and
data entry procedures.

Section 1. Data shall be entered into the UCC information
management system exactly as provided in a UCC record, without
regard to apparent errors.

Section 2. The filing office shall compare data from tangible
UCC records with data entered by the filing office to verify accurate
data entry.

Section 3. The filing office shall not take any[re] action upon
receipt of a notification, formal or informal, of a bankruptcy
proceeding involving a debtor named in the UCC information
management system.

Section 4. The filing office shall, to the extent reasonably
possible, redact certain personal information from the information it
provides to searchers and bulk data purchasers in accordance with
applicable privacy and identity theft protection laws.

Section 5. The filing office may correct data entry and indexing
errors of filing office personnel in the UCC information
management system at any time. If a correction is made to a UCC
record the filing office shall associate a filing office statement with
the corrected UCC record in the UCC information management
system on the date that the corrective action was taken. The filing
office statement shall provide the date the filing office statement
was filed and an explanation of the correction.

CONTACT PERSON: Michael R. Wilson, Director, Office of
Business, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, phone (502) 782-7422, fax (502) 564-5687, email
michael.wilson@ky.gov.
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GENERAL GOVERNMENT CABINET
Department of State
Office of Business Services
(As Amended at ARRS, February 7, 2022)

30 KAR 5:060. Search requests, [and] reports, and copies.

RELATES TO: KRS 355.9-519, 355.9-523, 355.9-525

STATUTORY AUTHORITY: KRS 355.9-526(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 355.9-
526(1) requires the Secretary of State to promulgate administrative
regulations implementing KRS Chapter 355.9. This administrative
regulation establishes the procedures for public access to UCC

records [requirements-governing searchrequests-and reports].

Section 1. [GeneralRequirements:] The filing office[efficer]
shall maintain [fer—public-inspection] a searchable index of active
records in the UCC information management system. Active
records shall be retrievable by the name of the debtor or by the file
number of the related initial financing statement. [Regardless-ef-the

. ’ . h :
stievatmethod: the-following shal be; etrieved

(1)-The takHinane gstlate ent-a .d.. " . 1

Section 2. [Search—Requests—Regquired—tnformation:] (1) A
request [Search—requests] for certified search results shall be
submitted on a completed UCC Information Request Form UCC-
11, incorporated by reference in 30 KAR 5:021, together with
the fee in accordance with KRS 355.9-525(3). [include—the

{L)-Name-searched-A-search-request-shall-setforth-the-pame

‘ ) . " :

additional-names-or-initials:] A searcfl request shall be proc’essed

using the data and designated fields exactly as submitted,

including the submission of no data in a given field[;-witheut-regard
; ;

search].| _ _

(2)-Requesting—party—TFhe-—search—reguest-shall-include—the
name-and-address-of-the-person-to whom-the-search-repoert-is-to
be sent.

(@) A search request submitted under this subsection may
incIude the following:
1. A request for[

elé] coples and[] [Ih&reqaespma%mwme%ep}e&eﬁuee

{d)-trelude-aparticular secured-party-name:

2.[(2)-Scope-of-search:] A request[requesting—party-may-ask]
for [a—search-that-reperts] all unlapsed[active] records retrieved by
the search, rather than only active[unlapsed] records [retrieved-by
the-seareh].

(b)[(3)y-Meode—of-delivery:] A search request submitted under
this subsection may specify a method[mede] of delivery for search

results. This request shall be honored if the requested
method[mede] is acceptable to [made-available-by] the filing office,
and provided by the requesting party together with all prepaid
[requisite] fees[, under KRS-355.9--525(3),-are-tendered)].

(2) A request for uncertified search results may be submitted
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online through the filing office website on the Web page designated
by the filing office for that purpose.

(3) A request for search results by secured party name may be
submitted on a Request for Secured Party Name Search Form,
incorporated by reference in 30 KAR 5:021.

Section 3.[Section4—Search-Methodology:] (1) Search results
shall be produced by the application of search logic to the name
provided by the requesting party [presented—to-thefiling—officer:
Human-judgment shall-net-play-a-role-in-determining-the-results-of
the search)].

@) [ ie:] The requirements established in
this subsection shall describe the filing office’s standard search

logic and shall apply to all searches [unless—the-search—request

(a) There shall not be a limit to the number of matches that
may be returned in response to the search criteria.

(b) A distinction shall not be made between upper and lower
case letters.

(c) The character "&" (the ampersand) shall be deleted and
replaced with the word "and" each place it appears in the name.

(d) Punctuation marks and accents shall be disregarded. For
the purposes of this administrative regulation, punctuation and
accents include all characters other than the numerals zero
through nine (9) and the letters A through Z, in any case, of the
English alphabet.

(e) The word "the" at the beginning of an organization debtor
name shall be disregarded.

(f) All spaces shall be disregarded.

(g) For first personal name and additional names or initials of
individual debtor names, initials shall be treated as the logical
equivalent of all names that begin with those initials, and
first personal name and no additional names or initials shall be
equated with all additional names or initials. For example, a search
request for "John A. Smith" shall cause the search to retrieve all
filings against all individual debtors with "John" or the initial "J" as
the first personal name, "Smith" as the surname, and with the initial
"A" or any name beginning with "A" in the additional names or
initials field. If the search request is for "John Smith" (first personal
name and surnames with no designation in the additional names or
initials field), the search shall retrieve all filings against individual
debtors with "John" or the initial "J" as the first personal name,
"Smith" as the surname, and with any name or initial or no name or
initial in the additional names or initials field.

(h) If the name being searched is the surname of an individual
debtor name without any first personal name or additional names
or initials provided, the search shall retrieve from the UCC
information management system all financing statements with
individual debtor names that consist of only the surname.

(i) The following words, phrases, or abbreviations shall be
disregarded from the end of an organization name to the beginning
of that organization name until an unlisted word, phrase, or
abbreviation appears [as-hoise-words]:

1. “agency”;

2. “association”;

3. “assn”;

4. “associates”;

5. “assoc”;

6. “assc”;

7. “attorney at law”;

8. “attorneys at law”;

9.[8] “bank”;

10.[9:] “national bank”;

11.[26] “na’”;

12.[3%] “business trust”;

13.[32.] “charter”;

14.[13:] “chartered”;

15.[34:] “company”;

16.[15:] “co”;

17.[16:] “cooperative”;

18. “coop”;

19. “corporation”;

20.[3+] “corp”;
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21.[48:] “credit union”;

22.[39] “ou”;

23.[26:] “federal credit union”;

24.[2%] “feu”;

25.[22.] “federal savings bank”;
26.[23] “fsb”;

27.[24-] “general partnership”;
28.[25:] “gen part’;

29.[26:] “gp”’;

30.[27] “incorporated”;

31.[28:] “inc”;

32.[29-] “limited”;

33.[36] “Itd";

34.[3%] “ltee”;

35.[32] “limited liability company”;
36.[33] “Ic”;

37.[34:] “llc”;

38.[35:] “limited liability limited partnership”;
39.[36:] “llip”;

40.[37] “limited liability partnership”;
41.[384] “lIp”;

42. “limited partnership”;

43.[39:] “Ip”;

44.[46:] “medical doctors professional association”;
45.[4%] “mdpa”;

46.[42:] “medical doctors professional corporation”;
47.[43:] “mdpc’;

48.[44-] “national association”;
49.[45:] “partners”;

50.[46-] “partnership”;

51.[47] “professional association”;
52.[48:] “prof assn”;

53.[49] “pa”;

54. “professional service corporation”;
55. “professional service corp”;

56. “prof service corporation”;

57. “prof service corp”;

58.[50:] “professional corporation”;
59.[5%] “prof corp”;

60.[52:] “pc”;

61.[53:] “professional limited liability company”;
62.[54:] “plic”;

63. “public benefit corporation”;

64. “public benefit corp”;

65. “pbc’;

66. “public benefit”;

67.[55:] “real estate investment trust”;

68.[56-] “registered limited liability partnership”;

69.[57] “rlip;

70.[58:] “savings association”;

71.[59:] “sa”;

72.[66:] “sole proprietorship”;

73.[6%] “sp”;

74.[62] “spa”;

75.[63-kkk:] “trust”;

76.[64-] “trustee”; and

77.[65:] “as trustee”.

() After using the requirements outlined in paragraphs (a)
through (i) of this subsection to modify the name being searched,
the search shall retrieve from the UCC information management
system all unlapsed records, or, if requested by the searcher, all
active records, that pertain to financing statements with debtor
names that, after being modified as provided in [Section-5-of] this
administrative regulation, exactly match the modified name being
searched.[

_ Section—5—Changes—in-Standard_Search Logic-—-the filing
office-changes-its standard-search-logic—or the-implementatio 9’
s sft'a_ da Fslﬁ_sealel °9 e’l a-mannerthat F“ atte sea.]e esuits
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following:

(a)[(D)] [Copies:] A list [Cepies] of all UCC records retrieved by
the search[—unless—only—limited—copies—are—requested—by—the
Ssearene Ggpes. Shan-e e.etay edaction-of-personal-identifying

© .at 9. equ .ed 9.5. s . - ‘ .

(b)[(a)Filing—office —identification.] Identificaﬁon of the filing

office responsible for the search response;

(C)[{by—Unigue—search—report—identification—number—Unigue
Aumber which-identifies the search report;

generated;

-] The date and time at, or prior to,
which a UCC record was filed with the filing office in order for it to
be reflected on the search;

(d)[(e) Certification-date. The certification-date-and-time for
which-the search-is-effective:
{H]-Scope-efsearch;
{g) Searchlogic used:
(h)-Search-logic-disclaimerlanguage;
{-Name-provided:] The name or names searched[as-previded
by searcher];[
. {)-Searchstring—No _a;zed ame-as-provided by Section-4-6
M‘WM O
searched;] and
(e)[(h—Cepies:] Digital images [Cepies] of all UCC records
retrieved[revealed] by the search in .pdf or .tiff format[and
]. Any images not available may be

requested—by—the—searcher
requested from the filing office[Cepies-ef YCCrecords-shall-net-be
- ﬁ -

].
(2)[(3)-Repert.] In_addition to the information provided under
subsection (1) of this section, a response to a request for
certified[The] search results[repert] shall contain the following in a
Standard Search Certificate and Report:

(a) [ldentification—ldentification-of-the-filing-office-responsible
for the search report;

{b)}-Search-repertidentification-number] A certificate [Unigue]

number [assigned-undersubsection-{2)}(b)-of-this-section]; [and]
(b) The date on which the search was certified by the filing

office; and
(c) The scope of the search, indicating whether the requesting
party has requested active records or only unlapsed records.

[Identification of financing statement. Identification of each initia

and

filed:]
(3) A response to a request for a secured party name search
shall include only active records and shall not be certified.

Section 5. UCC records and data shall be provided to the
public by the following methods:

(1) Copies of individually identified documents shall be
provided in digital .pdf format at no charge unless paper copies are

Section _ 4.[Section—6:][Search—Responses:] (1) A
responsefresponses] to a search request shall include the
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specifically requested. Paper copies shall be assessed at the rate
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of $0.50 cents per page. A request for paper copies shall include a

unless otherwise stated by[:]_mail, fax, in-person delivery, secure

mailing address where the requested copies shall be mailed.

email, or[and]_upload via Self Service on the Web site maintained

Copies may be certified for an additional fee of five (5) dollars.
(2) Bulk data related to UCC filings may be obtained through

by the agency (if available). A form or other document is[shaH]_not
[be—deemed]_filed until it has been received at the retirement

subscription as directed by the website of the Office of the

office.

Secretary of State and shall be made available under the terms
and conditions of the subscriber agreement.

CONTACT PERSON: Michael R. Wilson, Director, Office of
Business, 700 Capital Avenue, State Capitol, Suite 152, Frankfort,
Kentucky 40601, phone (502) 782-7422, fax (502) 564-5687, email
michael.wilson@ky.gov.

FINANCE AND ADMINISTRATION CABINET
Kentucky Retirement Systems
(As Amended at ARRS, February 7, 2022)

105 KAR 1:210. Disability procedures.
RELATES TO: KRS 16.505-16.652, 61.505[16]-61.705,

78.510-78.852, 344.030, 29 C.F.R. Part 1630, 42 U.S.C. 12111(9)
STATUTORY AUTHORITY: KRS 61.505(1)(f)[KRS

- |
NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.505(1)(f)[61-645(9)g)] authorizes the Kentuckv Public Pensions

(6) “Invalid” means that the form is deficient and not to be
accepted or processed by the agency.

(N[¢6Y]_ “Participating employers” means employers
participating in the State Police Retirement System, the Kentucky
Employees Retirement System, and the County Employees
Retirement System

(8)[€A]_“Provide[;]” [when—used—in—reference—to—aform|
means [thefollowing-methoedsfor]-the agency makes[te-make]
a form available to a member, retired member, or beneficiary by:
mail, fax, secure email, or[and] upload via Self Service on the
Web site maintained by the agency (if available).

(9)[{8) For the purposesof this regulation-only;] “Recipient”
means a retired member of the State Police Retirement System,
the Kentucky Employees Retirement System, or the County
Employees Retirement System (or a retired member of multiple
Systems) who is receiving disability retirement benefits in
accordance with KRS 16.582, 78.5524, 61.600, 78.5522, 61.665,
and 78.545.

(10)[{9)]_“[Fhe]_Systems” means the State Police Retirement
System, the Kentucky Employees Retirement System, and the
County Employees Retirement System.

Authority[ ] to
promulgate all administrative regulations on behalf of the Kentucky

AD[aEey] “Valid[;]” [when—used—in—reference—to—aform|
means that all required sections on a form are completed and all

Retirement Systems and the County Employees Retirement
System that are consistent with[recessary—orproper—in—orderto
carry—out—theprovisions—of] KRS 61.510[614:515] to 61.705,
16.505[16-510] to 16.652, and 78.510[78-520] to 78.852. KRS
16.582,_78.5524, 61.600,_78.5522, [and—]61.665, and 78.545
establish[previde-for] a process for applying for disability retirement
benefits to members of the Kentucky Employees Retirement
System, the State Police Retirement System, and the County
Employees Retirement System[retirement-systems] and a process
for administrative appeal of a denial of an application or
reapplication for disability retirement benefits. This administrative
regulation establishes the procedure for filing an application or
reapplication for disability retirement benefits and the procedures
for filing an administrative appeal of a denial of an application for
disability retirement benefits.

Section 1._Definitions.

(1) Unless otherwise defined in this section, the definitions
contained in KRS 16.505, 61.510, and 78.510 shall apply to this
administrative regulation[-urless-otherwise-defined herein].

(2) Prior to April 1, 2021, “[the-]agency” means the Kentucky
Retirement Systems, which administers the State Police
Retirement System, the Kentucky Employees Retirement System,
and the County Employees Retirement System. Effective April 1,
2021, “[the—]agency” means the Kentucky Public Pension
Authority, which is authorized to carry out the day-to-day

required S|qnatures on a form are executed

the-applicant'slast day-of paid-employment]

Section 2._Use of Third-party Vendors.

(1) The agency may contract with third-party vendors to act on
its _behalf throughout the disability retirement application and

administrative needs of the Kentucky Retirement Systems

review process. The agency may also contract with third-party

(comprised of the State Police Retirement System and the

vendors to act on its behalf throughout the periodic review,

Kentucky Employees Retirement System) and the County

reinstatement review, and employment review processes.

Employees Retirement System.
(3) “Applicant” means a member or retired member of the State

(2) The agency may utilize independent, licensed physicians
provided by third-party vendors to serve as medical examiners

Police Retirement System, the Kentucky Employees Retirement

pursuant to KRS 61.665 and 78.545. Third-party vendors may

System, or the County Employees Retirement System (or a
member or retired member of multiple Systems) who has applied

[alse]_provide additional persons to fulfill non-physician roles
throughout the disability retirement application process.

or_is_applying for disability retirement benefits in accordance with
KRS 16.582, 78.5524, 61.600, 78.5522, 61.665, and 78.545.
(4) Prior to April 1, 2021, “DAC” means the Disability Appeals

(3) [For—purposes—of-this regulation;] Third-party vendors
may act on behalf of the agency and the systems with all the rights
and responsibilities therein.[

Committee of the Board of Trustees of the Kentucky Retirement
Systems. Effective April 1, 2021, “DAC” means the separate or
joint Disability Appeals Committees of the Board of Trustees of the
Kentucky Retirement Systems and the Board of Trustees of the
County Employees Retirement System in accordance with KRS
61.665(4) and 78.545.

(5) “File” means [the following methods for] delivering or
submitting a form or other documents to the retirement office,
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(1.) ‘ the-applicant s-eligible-to b_e_g draw 'g-early-retirement
be'.e ts;—tne—applicantsha be ot ed..e tae-fight to-receivea
processed:

) E. ectie Fg eafty fotireme tby.]t e-applicant-shai-Ret-aiect

Section 3._Filing an Application or Reapplication for Disability
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Retirement Benefits.
(1) An application for disability retirement benefits or a

(d) Once all supporting medical information has been
submitted, a valid Form 8001, [Z]Certification of Application for

reapplication for disability retirement benefits shall be made on the

Disability Retirement and Supporting Medical Information.[Z]

Form 6000, [“]Noatification of Retirement.[Z]
(2) (a)1. A reapplication for disability retirement benefits based

(2) The applicant's employer shall complete and submit to the
retirement office a Form 8030, [£]Employer Job Description,[Z]_for

on the same claim of incapacity shall be accompanied by new

all initial applications for disability retirement benefits.

objective medical evidence not previously considered with prior

applications.
2. An applicant shall have [ene-hundred-eighty{]180[}]_days

(3) Both the applicant and the employer shall file information
regarding the applicant’s request for reasonable accommodations
as required by KRS 61.665(2)(a), 61.665(2)(b), and 78.545.

from the date the reapplication for disability retirement benefits
based on the same claim of incapacity is on file at the retirement

(4) The applicant and the applicant’'s employer shall file or
submit _additional information regarding the applicant's job duties

office in which to file new objective medical evidence not previously

and reasonable accommodations upon request by the agency or a

considered with prior applications.
3. If the last day of the period described in subparagraph 2. of
this paragraph is a Saturday, Sunday, a public holiday listed in

third-party vendor on its behalf.
(5) For a reapplication for disability retirement benefits, the
applicant's employer shall [bereguired-te] complete and submit to

KRS 2.110, a day on which the retirement office is actually and

the retirement office an updated Form 8030, [£]Employer Job

legally closed, or any other state or federal holiday that disrupts

Description,[Z] _and additional _information _on reasonable

mail service, then the deadline shall be satisfied if the required
forms, certification, information, or[and/er]_request are on file at

accommodations as described in subsection (3) of this section only
if the applicant’s job duties or the reasonable accommodation

the retirement office by the close of the next business day.
4. A reapplication for disability retirement benefits based on the
same claim of incapacity that is accompanied by new objective

information have changed since the prior application.
(6) The agency or its contracted third-party vendor shall
provide to the medical examiners the application or reapplication

medical _evidence shall be reviewed in_conjunction with the

for disability retirement benefits and all forms and information listed

objective medical evidence, forms, and information filed with all

in subsections (1) and (5) of this section upon submission of a valid

previous applications.
(b) A reapplication for disability retirement benefits based on

Form 8001, [“Certification of Application for Disability Retirement
and Supporting Medical Information.[Z]

the same claim of incapacity that is unaccompanied by new
objective medical evidence that was not considered with previous

(7)(a) The [ene-hundred-eighty{]180[}]_day period to file all

necessary forms, certifications, and information under KRS

applications within [ene-hundred-eighty {]180[)]_days of filing of

61.665(2)(a) and 78.545 and this section shall begin on the day the

the reapplication shall be invalid and shall not be accepted or

applicant’s valid Form 6000, [“]Notification of Retirement,[*]_that

considered by the agency.
(3) A reapplication for disability retirement benefits that is filed

complies with Section 3 of this administrative requlation is on
file at the retirement office and shall end at close of business on

subseguent to a prior application for disability retirement benefits

the last day of the prescribed time period.

and is based on an entirely different claim of incapacity shall[wil]
be treated in the same manner as a reapplication for disability

(b) Pursuant to KRS 61.665(2)(f), 61.665(2)(h), 61.665(3)(a),
and 78.545, the [ene—hundred—eighty (]180[)]_day period to

retirement benefits based on the same claim of incapacity under

appeal the recommended denial of disability retirement benefits by

subsection (2) of this section.
(4)(a) Pursuant to KRS 16.582, 78.5524, 61.600, and 78.5522,

two (2) or more of the three (3) medical examiners reviewing the
objective medical evidence shall begin on the day the notification

the twenty-four (24) month period after the applicant’s last day of

of the recommendation of the medical examiners is mailed by the

paid employment during which the applicant shall[must]_have a

agency, or a third-party vendor on its behalf, and shall end at close

valid application on file at the retirement office shall consist of

of business on the last day of the prescribed time period.

[seven-hundred-thirty{]730[}] calendar days.
(b) If the 730th day is on a Saturday, Sunday, a public holiday

(c) If the last day of the period described in paragraphs (a) or
(b) of this subsection is a Saturday, Sunday, a public holiday listed

listed in KRS 2.110, a day on which the retirement office is actually
and legally closed, or any other state or federal holiday that

in KRS 2.110, a day on which the retirement office is actually and
legally closed, or any other state or federal holiday that disrupts

disrupts mail service, then the application shall be timely if filed at
the retirement office by the close of the next business day.
(c) If a valid application or reapplication for disability retirement

mail service, then the deadline shall be satisfied if the forms,
certification, information, appeals, or[and/ef] requests required by
KRS 61.665 and 78.545 and this section are on file at the

benefits is not on file at the retirement office at the close of

retirement office by the close of the next business day.

business on the 730th day, then the application or reapplication is
not timely and the applicant is not qualified to retire on disability.
(d)1. The applicant's last day of paid employment shall either

Section 5. Effect of Subsequent Disability Retirement
Reapplication While a Prior Application or Reapplication is Still

be certified by the applicant’'s employer or filed by the applicant

Pending.

and corroborated by the reporting information received by the
agency from the applicant’s employer.
2. In accordance with KRS 61.685 and 78.545, the applicant’s

(1) If a subsequent valid reapplication for disability retirement
benefits that complies with Section 3 of this administrative
regulation is filed at the retirement office while a prior application

last day of paid employment may be corrected at any time upon

or reapplication is pending review by the medical examiners under

discovery of any error or omission in the agency’s records.
(5) An application or reapplication may be filed prior to the

KRS 61.665 and 78.545, then the subsequent reapplication shall
be accepted solely for the purpose of designating a new

applicant's last day of paid employment but no earlier than six (6)

beneficiary in_accordance with KRS 61.542 and 78.545. The

months prior to the applicant’s last day of paid employment.

Section 4. Forms Required with Disability Retirement
Application or Reapplication.
(1) In addition to a valid application or reapplication for

subsequent reapplication shall not be submitted for review by the
medical examiners.

(2)(@) If a subsequent valid reapplication for disability
retirement benefits that complies with Section 3 of this
administrative regulation is filed at the retirement office after an

disability retirement benefits in accordance with Section 3 of this

applicant has requested an _administrative hearing to appeal the

administrative regulation, the applicant shall [bereguired-to] file
the following forms and information with the retirement office prior

denial of an earlier application or reapplication for disability
retirement benefits, but prior to a Final Order of DAC regarding the

to review by the medical examiners under KRS 61.665 and 78.545:
(a) A valid Form 8035, [#]Employee Job Description;[Z]
(b) A valid Form 8040, [“]Prescription and Nonprescription

earlier_application or_reapplication, then the subsequently filed
reapplication shall be found as[deemed] a notice of intent to
dismiss the request for administrative hearing unless the applicant

Medications;[Z]
(c) Supporting medical information; and
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simultaneously files a written statement that the subsequently filed
reapplication has been filed solely for the purpose of designating a
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new beneficiary in accordance with KRS 61.542 and 78.545.
(b) A subsequently filed reapplication as described in

benefits in accordance with subsection (2) of this section and the
applicant does not have a valid Form 6010, [£]Estimated

paragraph (a) of this subsection shall not be processed by the

Retirement Allowance,[Z] for early retirement benefits on file at the

agency until thirty-one (31) days after the entry of a Final Order of

retirement office within six (6) months following termination from all

DAC dismissing the previously requested administrative appeal,

employment with participating employers, then [in—eorder] to

except that a new beneficiary designated on the subsequently filed

receive early retirement benefits the applicant shall [be-required

reapplication in accordance with KRS 61.542 and 78.545 shall be
effective immediately.
(c) All evidentiary filings made during an administrative hearing

te] file a new Form 6000, [“]Notification of Retirement,[Z] solely for
early retirement benefits in accordance with KRS 61.590(5)(b) and
78.545.

process to appeal the denial of an earlier application or
reapplication for disability retirement benefits shall be included in
the information provided to the medical examiners for review of the

(c) If the applicant is required to file a new valid Form 6000,
[“]Notification of Retirement,[”]_specifically for early retirement
benefits as described in paragraph (b) of this subsection and

subsequently filed reapplication.
(3)(@)1l. If a subsequent valid reapplication for disability
retirement benefits is filed at the retirement office after DAC has

designates a different beneficiary than designated on the original
Form 6000, [“]Notification of Retirement,[Z] for disability retirement
benefits, then the beneficiary designation on the later Form 6000,

issued a Final Order denying a prior application or reapplication for
disability retirement benefits and during the statutory time for

[“]Notification of Retirement,[Z]_specifically for early retirement
benefits shall supersede any prior beneficiary designation pursuant

appeal of the Final Order or after an appeal of the Final Order has

to KRS 61.542 and 78.545.

been made, then the subsequently filed reapplication shall be
accepted solely for the purpose of designating a new beneficiary in
accordance with KRS 61.542 and 78.545.

2. The subsequent reapplication as described in subparagraph
1. of this paragraph shall not be submitted for review by the

Section 7. Requests for Additional Objective Medical Evidence
by the Medical Examiners.

(1) A medical examiner reviewing an application or
reapplication for disability retirement benefits pursuant to KRS

medical examiners, unless the applicant simultaneously files a

61.665 and 78.545 may place their recommendation on hold and

written statement that the applicant shall[wiH]_not appeal the Final

request additional objective medical evidence.

Order of DAC or _has withdrawn any pending appeal of a Final
Order of DAC.
(b) If a subsequent valid reapplication for disability retirement

(2) If two (2) or more of the three (3) medical examiners
reviewing an application or reapplication for disability retirement
benefits place their recommendation on hold and request

benefits is filed at the retirement office after DAC has issued a

additional objective medical evidence, then the agency, or a third-

Final Order denying an application or reapplication for disability

party vendor, shall notify the applicant of the medical examiner’s

retirement benefits, all applicable statutory time for appeals of the

request for additional objective medical evidence. The applicant

Final Order have lapsed, and the reapplication complies with KRS

shall have sixty (60) days from the date of the natification to file the

16.582, 78.5524, 61.600, 78.5522, and Section 3 of this

requested objective medical evidence along with a valid Form

administrative _regulation, then the  subsequently  filed

8001, [“Certification of Application for Disability Retirement and

reapplication for disability retirement benefits shall be valid.

Section 6. Eligibility for Early or Normal Retirement Benefits at

Supporting Medical Information,[Z] to the retirement office.
(3) If there is no majority recommendation by the three (3)
medical examiners reviewing an application or reapplication for

the Time of Application for Disability Retirement Benefits.
(1)(a) If the applicant is eligible to receive early or normal

disability retirement benefits because one (1) medical examiner
recommends approval, one (1) medical examiner recommends

retirement benefits when[at—the—time] _a valid Form 6000,

denial, and one (1) medical examiner reqguests additional objective

[£Notification of Retirement,[Z]_for disability retirement benefits

medical evidence, then the agency, or a third-party vendor, shall

that complies with Section 3 of this administrative regulation is

notify the applicant of the medical examiner’s request for additional

filed at the retirement office, the agency shall treat a valid Form

objective _medical evidence. The applicant shall have sixty (60)

6000, [“Notification of Retirement,[?] as [alse] being an

days from the date of the notification to file the requested objective

application for early or normal retirement benefits.
(b) If the applicant becomes eligible to receive early or normal

medical evidence along with a valid Form 8001, [£]Certification of
Application for Disability Retirement and Supporting Medical

retirement _benefits while the application for disability retirement

Information,[Z] to the retirement office.

benefits is pending or an appeal of the denial of disability
retirement benefits is pending, the agency shall treat a valid Form

(4)(a) Upon receipt of the requested additional objective
medical _evidence with a valid Form 8001, [#]Certification of

6000, [“Notification of Retirement,[Z] of the applicant that

Application for Disability Retirement and Supporting Medical

complies with Section 3 of this administrative requlation as

Information,[Z]_the agency, or a third-party vendor, shall resubmit

[alse]_being an application for early or normal retirement benefits

the matter, including any additional objective medical evidence

upon written request by the applicant filed at the retirement office.

submitted in response to the medical examiner's request, to all

(2) If the applicant has terminated employment from all three (3) medical examiners and the medical examiners shall issue
participating employers and the applicant's Form 6000, new recommendations.

[£] Notification of Retirement,[Z]_is [alse] an effective application for
early or normal retirement benefits pursuant to subsection (1) of

(b) Upon the expiration of sixty (60) days from the date of the
notification, if no additional objective medical evidence with a valid

this section, the agency shall provide a Form 6010, [£]Estimated

Form 8001, [“Certification of Application for Disability Retirement

Retirement Allowance,[Z]_for early or normal retirement benefits to

and Supporting Medical Information,[Z]_is on file at the retirement

the applicant.
(3)(a) An application for disability retirement benefits on the

office, the agency, or a third-party vendor, shall resubmit the matter
to_only the medical examiner or examiners[examiner(s)] that

Form 6000, [“]Notification of Retirement,[Z] that is [alse] an
effective _application for early retirement benefits pursuant to

placed their recommendation on hold and the medical examiner or
examiners[examiner(s)] shall issue a new recommendation.

subsection (1) of this section shall not be affected if the applicant
fails to have a valid Form 6010,[%]_ Estimated Retirement
Allowance,[Z] for early retirement benefits on file at the retirement

Section 8. Medical or Psychological Examination Required at

office within six (6) months following termination from all
employment with participating employers in accordance with KRS
61.590(5)(b) and 78.545, if[so—teng—as] the application for
disability retirement benefits is still pending medical examiner
review, administrative action, or judicial review.

(b) If the applicant has been provided with a Form 6010,
[£Estimated Retirement _Allowance, [Z]_for early retirement
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the Expense of the Agency.
[ | i . .
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ioR-4:]

(1) If the agency[retirement-systems] requires an applicant to
submit to a medical or psychological examination under KRS
61.665(2)(j)_and 78.545 or KRS 61.665(3)(c)_and 78.545, the
agency[retirement—systems] shall reimburse the applicant for
mileage from the applicant's home address as it is on file at the
retirement office[systems], to the place of the examination or

evaluation, and returning to the applicant's home address on file at
the retirement office[systems]. The applicant shall be reimbursed
for the most direct[—and—usua”y—ucaveled] routes.

(2)(_1[

Read—AtIasl] The appl|cant shall complete and f||e[subm|{] a Form
8846, Travel Voucher for[#]Independent Examination [Fravel
Veuecher],[Z] indicating the mileage the applicant traveled from the
applicant's home address as it is on file at the retirement
office[systems], to the place of the examination or evaluation, and
returning to the applicant's home address on file at the retirement
office[systems]. The applicant shall [alse] indicate any actual
parking costs and any actual bridge or highway toll charges on the
most _direct route _on the Form 8846, Travel Voucher
for[£]Independent Examination [Fravel—Voucher].[Z][—TFhe

- " 1

(b) The applicant shall file the Form 8846, Travel Voucher
for[4]Independent Examination [Fravel—Voucher”] and all
necessary receipts at the retirement office within fifteen (15) days
of the examination or evaluation [in—erder]_to be reimbursed for
mileage, actual parking costs, and any actual bridge or highway toll
charges as described in subsections (3) through (6) of this section.

(3)(a) Mileage shall be based on the MapQuest Web site,
Google Maps Web site, the [
“Kentucky Official Highway Map, as incorporated by reference
in_ 200 KAR 2:006[Z]_or the most recent edition of the [£]Rand
McNally Road Atlas, as incorporated by reference in 200 KAR
2:006.[7]

(b) The mileage certified by the applicant on the Form 8846
Travel Voucher _ for[£Independent Examination  [Travel

as-necessary-|

Section 9. Social Security and Workers’ Compensation

Benefits.

Veucher],[Z] shall not be greater than the mileage indicated by the
MapQuest Web site, Google Maps Web site, the [£Kentucky
Official Highway Map,[Z] [ mileage-seftware;]or the most recent
edition of the [Z]Rand McNally Road Atlas[Z] for the most direct]
and-usually-traveled] route from applicant's home address as it is
on file at the retirement office[systems], to the place of the
examination or evaluation, and returning to the applicant's home
address on file at the retirement office[systems].

(c) If the mileage certified by the applicant on the Form 8846,

(1) The applicant shall notify the agency of his or her intent to
apply for Workers’ Compensation or disability benefits from the
Social Security Administration.

(2) The applicant shall file information concerning his or_her
status with regard to receipt of Workers' Compensation and Social
Security disability benefits at the retirement office.

(3) Upon receipt of approval for Workers’” Compensation or
disability benefits from the Social Security Administration, the
applicant shall file at the retirement office a copy of the approval

Travel Voucher _ for[4Independent Examination  [Travel

notice containing the amount of the award or payments. For

Veucher|,[Z] is greater than the mileage indicated by the
MapQuest Web site, Google Maps Web site, the [£]Kentucky
Official Highway Map,[Z][*; mileage-software;] or the most recent
edition of the [Z]Rand McNally Road Atlas[Z] for the most direct

Workers’ Compensation settlements, the applicant shall file a copy
of the settlement signed by the Administrative Law Judge.

(4) To determine the maximum benefit under KRS 61.607 and
78.5530, the following shall be added together:

route, the agency[retirement-systems] shall pay the applicant the
mileage indicated by the MapQuest Web site, Gooqle Maps Web

(@) The applicant's gross monthly disability retirement
allowance determined in accordance with KRS 61.605 and

site, the [£]Kentucky Official Highway Map,[Z][%
or the most recent edition of the [£]Rand McNally Road Atlas[_’]
for the most direct route.

(4) Reimbursement for use of a privately owned vehicle shall
be made at the |Internal Revenue Service[tRS] established
standard mileage rate applicable at the time of travel[which

L ; : )
coachfare].

(5) Actual costs for parking shall be reimbursed upon

submission of receipts.[-Fhe-applicant-shall-submit-the-originals—of
the—parking—receipts—along—with—a—written—reguest—for
reimbursement]

(6) Actual[Actually] bridge and highway toll charges shall be
reimbursed if the bridge or highway is on the most direct[-and
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78.5522 or 16.582 and 78.5522, excluding payments to dependent
children _and before any actuarial reduction for purposes of an
optional retirement plan under KRS 61.635 and 78.545 or 16.576,
converted to an annual amount.

(b) The applicant's total gross monthly benefit from Workers'
Compensation _excluding spouse or dependent benefits and
allowances. If the applicant's benefit includes a lump sum payment
or a payment for a period less than the applicant's lifetime, then an
annualized benefit shall be determined as follows:

1. The gross amount of any lump sum payment shall be
divided by the applicant's life expectancy, expressed in years, from
the applicant’s effective date of retirement.

2. The total gross amount of all payments paid for any period
other than the applicant's lifetime shall be divided by the applicant's
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life expectancy, expressed in years, from the applicant’s effective

Hazardous and Nonhazardous Serwce

date of retirement.

3. The total determined in subparagraphs 1. and 2. of this
paragraph shall be combined and added to the total gross annual
amount of the applicant's lifetime benefit, if any.

(c) The applicant's gross monthly disability benefit from the
Social Security Administration, excluding spouse or dependent
benefits converted to an annual amount.

(5) If the projected combined monthly benefit exceeds 100
percent of the disabled employee's final rate of pay or final
compensation, whichever is greater, the disability retirement
allowance from the systems operated by the agency shall be
reduced as follows:

(@) The difference shall be divided by twelve (12) and
subtracted from the applicant's monthly retirement allowance
determined in accordance with KRS 61.605 and 78.5522 or 16.582
and 78.5522, excluding payments to dependent children and
before any actuarial reduction for purposes of an optional
retirement plan under KRS 61.635 and 78.545 or 16.576.

(b) The actuarial reduction for the applicant's optional plan
under KRS 61.635 and 78.545 or 16.576 shall be applied to
determine the applicant's monthly retirement allowance. The
reduction shall apply to all retirement allowances received since
the date the combined benefits exceeded 100 percent of the higher
of the applicant's final compensation or final rate of pay based on

{3)] The service added for determining the disability retirement
allowance shall be determined under KRS 16.582_and 78.5524 if
the applicant’s last day of paid employment was in a hazardous
position, or under KRS 61.605_and 78.5522 if the applicant’s last
day of paid employment was in a nonhazardous position.

(2)[(4)] If the applicant has both hazardous and nonhazardous
service in the same system, the added service shall be prorated
between hazardous and nonhazardous service based on the
proportion of service in each position to the whole, except that all
of the added service shall be applied toward the nonhazardous
retirement allowance if:

(a) The applicant is disabled from a hazardous position as a
result of an act in line of duty; and

(b) Twenty-five (25) percent of the applicant’s final rate of pay
is greater than the hazardous disability retirement allowance
determined using the prorated added service.

(3)[¢5)] If the applicant has service in more than one (1) system
administered by the Kentucky Retirement Systems or the County
Employees Retirement System, the added service shall be

the effective dates of the individual benefits.

(6) The disability retirement allowance payable shall not be
reduced below an amount that results[weuld—+esult] from a
computation of retirement allowance under early retirement or the
disability retirement allowance from the systems operated by the
agency using the applicant's actual total service, whichever is
greater.

(7)(a) Failure to respond to requests from the agency for
information concerning a recipient’s status with regard to receipt of
Workers' Compensation and Social Security disability benefits may
result in the agency putting the recipient’s monthly benefit on hold.

(b) Monthly benefits held for failure to respond to a request for
information concerning a recipient’s status with regard to receipt of
Workers' Compensation _and Social Security disability benefits
shall[will]_be paid to the recipient once the recipient files the

prorated between the systems based on the proportion of service
in each system to the whole, except if the applicant is disabled
from a hazardous position in one (1) system as a result of an act in
line of duty and twenty-five (25) percent of the applicant’s final rate
of pay is greater than the hazardous disability retirement allowance
determined using the prorated added service:

(@) All of the added service shall be applied toward the
nonhazardous retirement system if the applicant is vested for
disability retirement benefits from the nonhazardous system.

(b) All of the added service shall be applied toward the
hazardous retirement system if the applicant is not vested for
disability retirement benefits from the nonhazardous system.

Section 12.[Seetion-10-] Back Payment of Enhanced Disability
Retirement Allowance.

requested information at the retirement office.

Section 10. Administrative Hearings Concerning the Denial of
Disability Retirement Benefits.

(1)(a) A request by the applicant for an administrative hearing
to appeal the denial of disability retirement benefits under KRS

(1) If the applicant [whe] is awarded disability retirement
benefits and did not receive early or normal retirement benefits,[
upen—the—applicants—selection—of—a—payment—option;] the
agency[retirement—systems] shall pay the applicant the total
monthly retirement allowances payable retroactive to the month
following the month of the appllcants Iast day of paid

61.665 and 78.545 shall be made in writing and contain a short

employment[from-the

statement of the issues being appealed.

(b) An applicant’s written request for an administrative hearing
to appeal the denial of disability retirement benefits shall be filed at
the retirement office. Email requests shall not be accepted.

2

[Seetion—8—(1)] The hearing officer presiding over an
administrative hearing may allow the applicant to introduce, among
other evidence, the determination of other state and federal

(2)(a) If the applicant received early or normal ret|rement
benefits, the agency[retirementsystems] shall calculate and pay to
the applicant the difference between the early or normal retirement
benefit which was paid to the applicant and the disability retirement
benefit.

(b) The applicant shall not change the beneficiary named
orfhis] the payment option selected upon early or normal
retirement, except as provided in KRS 61.542(5)(a), 61.542(5)(b),

agencies, such as[inecluding.—but-not-limited-te] the Kentucky
Department of Workers’ Claims and the[eorkers Compensation
or] Social—Security Administration, _approving the applicant
forfawarding-disability] benefits[-to-the-applicant]_if accompanied by
underlying objective medical evidence.

(3)[)] The hearing officer presiding over an administrative
hearing shall consider only objective medical evidence [recerds]
contained within the determination and shall not consider_or be
bound by vocational factors or[-be—beund—by] factual or legal
findings of other state or federal agencies.

(4) Statements by physicians within the administrative record
of the application or reapplication for disability retirement benefits
shall not be considered by themselves to be objective medical
evidence unless accompanied by documented medical records or
test results.

Section 11.[Seetion-9:] Provisions Applicable to Applicants with
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and 78. 545 [(3)Hbenefits—are—payable—to-dependentchildren—as
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Section 13.[Seetion-12:] Direct Deposit or Payment by Check.

(1) A recipient shall complete a Form 6130, [£]Authorization for
Deposit of Retirement Payment,[Z]_and file it at the retirement
office, include direct deposit information on the Form 6000,

new_valid Form 6130, [£Authorization for Deposit of Retirement
Payment,[Z] and filing the form at the retirement office[systems], or
by changing their direct deposit information via Self-Service on the
Web site maintained by the agency.

(b) The latter of the designation on a valid Form 6000,
[“]Notification of Retirement,[Z]_the last valid Form 6130,
[£]Authorization for Deposit of Retirement Payment,[Z]_after the
Form 6000 is on file at the retirement office[systems], or the direct
deposit information submitted via Self-Service on the Web site
maintained by the Agency shall control the electronic transfer of
the recipient's retirement allowance.

(4) The recipient may complete a Form 6135, [£]Request for
Payment by Check,[Z]_and file it at the retirement office if the
recipient does not currently have an account with a financial
institution or the member's financial institution does not participate
in the electronic funds transfer program.

(5) The agency[retirement—systems] shall not process the
retirement allowance until the recipient has filed_a valid Form 6000,
[“]Notification of Retirement,[?] that complies with Section 3 of this
administrative requlation at the retirement office[a—completed

Section 14. Death During Disability Retirement Application
Process.

(1)(a) If an applicant has a valid Form 6000, [“]Notification of
Retirement,[Z]_for disability retirement benefits that complies with
Section 3 of this administrative requlation on file at the
retirement office, is not receiving monthly early or normal
retirement benefits, and dies prior to being approved for disability
retirement benefits by at least a majority of the medical examiners
or by a Final Order of DAC, then the beneficiary named on the
Form 6000 shall file the following at the retirement office in
accordance with any applicable deadlines in KRS 61.665 and
78.545 [in—order] to continue with the applicant’s application or
reapplication for disability retirement benefits:

1. A Form 6008, [£]Beneficiary Election to Continue Disability
Application Process on Behalf of Deceased Member;[;7]

2. Any outstanding forms required by Section 4 of this
administrative reqgulation that have not yet been filed by the
applicant;[;] and

3. Any additional relevant objective medical evidence and a
valid Form 8002, [“Beneficiary] Certification of Application for
Disability Retirement and Supporting Medical Information.[Z]

(b) If there are no applicable deadlines pursuant to KRS
61.665 and 78.545, then the beneficiary named on the Form 6000,
[£]Notification of Retirement,[Z]_as described in paragraph (a) of
this subsection shall file at the retirement office a Form 6008, [4]
Beneficiary Election to Continue Disability Application Process on
Behalf of Deceased Member,[Z]_within sixty (60) days of the date
of the applicant’s death.

(c) A beneficiary as described in paragraphs (a) or (b) of this
subsection that does not want to continue with the applicant’s
application or reapplication may file at the retirement office a Form
6008, [“Beneficiary Election to Continue Disability Application
Process on Behalf of Deceased Member. [Z]

(d) If the beneficiary named on the Form 6000, [£]Notification
of Retirement,[Z]_as described in paragraphs (a) or (b) of this
subsection does not timely file the required documentation, then
the Form 6000 shall be invalid and the disability application or
reapplication shall not be processed by the agency.

(2)(a) If an applicant has a valid Form 6000, [£]Notification of
Retirement,[Z]_for disability retirement benefits that complies with

[£]Notification of Retirement,[”]_or authorize direct deposit via Self-

Section 3 of this administrative requlation on file at the

Service on the Web site maintained by the agency to have the
monthly retirement allowance deposited to an account in a financial
institution.

(2) The recipient and the financial institution shall file[previde]
the information and authorizations required for the electronic
transfer of funds from the State Treasurer's office to the designated
financial institution.

(3)(a) At any time while receiving a retirement allowance, the
recipient may change the designated institution by completing a

2386

retirement office, is receiving monthly early or normal retirement
benefits, and dies prior to being approved for disability retirement
benefits by at least a majority of the medical examiners or by a
Final Order of DAC, and no monthly or lump-sum benefits are
payable to the beneficiary listed on the Form 6000, then the
executor, administrator, or other representative of the applicant’s
estate shall file the following at the retirement office in accordance
with any applicable deadlines in KRS 61.665 and 78.545 [in-order]
to continue with the applicant’s application or reapplication for




VOLUME 48, NUMBER 9- MARCH 1, 2022

disability retirement benefits:
1. An order appointing the executor, administrator, or other

(d) If the beneficiary named on the Form 6000, [£]Notification
of Retirement,[Z]_as described in paragraphs (a) or (b) of this

representative of the applicant's estate from a court with

subsection does not timely file the required documentation, then

jurisdiction that has been entered by the Clerk of the Court or

the disability retirement application or reapplication shall be invalid

certified by the Clerk of the Court;[]

2. A written statement that the application or reapplication for
disability retirement benefits shall[sheuld]_continue;[;]

3. Any outstanding forms required by Section 4 of this
administrative requlation that have not yet been filed by the
applicant;[;] and

4. Any additional relevant objective medical evidence and a
valid Form 8002, [“Beneficiary] Certification of Application for

and shall not be processed by the agency.

Section 15.[Seetion-13:] Incorporation by Reference.

(1) The following material is incorporated by reference:

(a) Form 6000, "Notification of Retirement,"[;] April 2021[July
2004];

Disability Retirement and Supporting Medical Information. [Z]
(b) If none of the deadlines in KRS 61.665 and 78.545 apply,

(b) Form 8030, "Employer[’s] Job Description,"[;] April
2021 [Juy-2004];

(c) Form 8035, "Employee[’s] Job Description,"[;] April
2021[July-2004];

within _sixty (60) days of their appointment, the executor,
administrator, or other representative of the applicant’s estate as

(d) Form 8040, “Prescription and Nonprescription Medications,”
October 2005[%—6&9—"%@1&%—&—%#%—2&&99—@—%%&

described in paragraph (a) of this subsection shall file the following
at the retirement office [in—erder] to continue with the applicant’s
application or reapplication for disability retirement benefits:

1. A copy of the order appointing the executor, administrator,
or other representative of the applicant’'s estate from a court with
jurisdiction that has been entered by the Clerk of the Court or
certified by the Clerk of the Court;[;] and

2. A written statement that the application or reapplication for
disability retirement benefits shall[sheuld]_continue.

(c) An executor, administrator, or other representative of the
applicant’s estate as described in paragraphs (a) or (b) of this

1;
(e) Form 8001, “Certification of Application for Disability
Retlrement and Supportmq Medical Informatlon " April 2021[Ferm

I;

(f) Form 6010, “Estimated Ret|rement Allowance,” April 2021;

(9) Form 8846, “Travel Voucher for Independent Examination,”
May 2008;

(h) Form 6130, “Authorization for Deposit of Retirement
Payment,"[;] April 2021[May-2008];

()[¢e)] Form 6135, "Request for Payment by Check,"[;] May
2015[February-2002];

subsection that does not want to continue with the applicant’s
application or reapplication may file the following at the retirement

() Form 6008, “Beneficiary Election to Continue Disability
Application Process on Behalf of Deceased Member,” September

office:
1. A copy of the order appointing the executor, administrator,
or other representative of the applicant’'s estate from a court with

2010[Aprit-2021]; and
(k) Form 8002, “[Beneficiary]_Certification of Application for
Disability Retirement and Supporting Medical Information,” April

jurisdiction that has been entered by the Clerk of the Court or

certified by the Clerk of the Court;[;]_and

2. A written statement that the application or reapplication for
disability retirement benefits is withdrawn.

(d) If the executor, administrator, or other representative of the
applicant’s estate as described in paragraphs (a) or (b) of this
subsection does not timely file the required documentation, then
the application or reapplication for disability retirement benefits

2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Public
Pensions Authority[Retirement-Systems], [Perimeter—Park—\West;

shall be invalid and shall not be processed by the agency.
(3)(a) If an applicant has a valid Form 6000, [£]Noatification of
Retirement,[Z]_for disability retirement benefits that complies with

11260 Louisville Road, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m._This material is also available on the
authority’s Web site at

Section 3 of this administrative requlation on_file at the

https://kyret.ky.gov/Publications/Pages/default.aspx.

retirement office, is receiving monthly early or normal retirement
benefits, and dies prior to being approved for disability retirement
benefits by at least a majority of the medical examiners or by a
Final Order of DAC, and lump sum or monthly benefits are payable
to the beneficiary listed on the Form 6000, then the beneficiary
named on the Form 6000 shall file the following at the retirement
office in accordance with any applicable deadlines in KRS 61.665
and 78.545 [in—e+der] to continue with the applicant’s application
or reapplication for disability retirement benefits:

1. A Form 6008, [£]_Beneficiary Election to Continue Disability
Application Process on Behalf of Deceased Member;[Z]

2. Any outstanding forms required by Section 4 of this
administrative requlation that have not yet been filed by the
applicant;[;]_and

3. Any additional relevant objective medical evidence and a
valid Form 8002, [“Beneficiary] Certification of Application for
Disability Retirement and Supporting Medical Information. [Z]

(b) If there are no applicable deadlines pursuant to KRS

CONTACT PERSON: Michael Board, Executive Director Office
of Legal Services, Kentucky Public Pensions Authority, 1260
Louisville Road, Frankfort, Kentucky 40601, phone (502) 696-8800
ext. 8647, fax (502) 696-8801, email Legal.Non-
Advocacy@kyret.ky.gov.

FINANCE AND ADMINISTRATION CABINET
Kentucky Retirement Systems
(As Amended at ARRS, February 7, 2022)

105 KAR 1:310. Fred Capps Memorial Act.

61.665 and 78.545, then the beneficiary named on the Form 6000,
[£]Notification of Retirement, [Z]_as described in paragraph (a) of

RELATES TO: KRS 16.505-16.652, 61.505[16]-61.705,
78.510-78.852

STATUTORY AUTHORITY: KRS 61.505(1)(f)
61.621[61-645(9)4e)]

NECESSITY, FUNCTION, AND CONFORMITY: KRS
61.505(1)(f) authorizes the Kentucky Public Pensions

this_subsection shall file at the retirement office a Form 6008,

Authority to _promulgate all _administrative requlations _on

[£Beneficiary Election to Continue Disability Application Process

behalf of the Kentucky Retirement Systems and the County

on Behalf of Deceased Member,[Z] within sixty (60) days of the

Employees Retirement System that are consistent with KRS

date of the applicant’s death.
(c) A beneficiary as described in paragraphs (a) or (b) of this
subsection that does not want to continue with the applicant’s

61.510 to 61.705, 16.505 to 16.652, and 78.510 to 78.852. KRS
61.621, The Fred Capps Memorial Act, establishes duty-related
disability or death benefits for[enrables—an] nonhazardous

application or reapplication may file at the retirement office a Form
6008, [“]Beneficiary Election to Continue Disability Application
Process on Behalf of Deceased Member. [Z]
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-582]. This administrative
regulation establishes the procedure for filing an application or
reapplication for duty-related death or disability benefits and the
appeal procedure for duty-related death or disability[irjury] benefits
for nonhazardous employees.

Section 1._Definitions.

(1) Unless otherwise defined in this section, the definitions
contained in KRS 16.505, 61.510, and 78.510 shall apply to this
administrative regulation[-urless-otherwise-defined herein].

(2) Prior to April 1, 2021, "[the-]Agency" means the Kentucky

Section 3. Application for Duty-R[f]elated[—trjury] Death
Benefits.

(1)(a) A written request for duty-related[-injury] death benefits
pursuant to KRS 61.621 and 78.545 shall[may] be filed[made] by
the surviving spouse,[-ef] dependent child, or parent or guardian of
dependent child at the retirement[Frankfort] office[-ef-theKentucky

(b) The agency may notify the surviving spouse, dependent
child, or parent or guardian of the dependent child of their ability to
file_a written request for duty-related death benefits if the agency
becomes aware of a nonhazardous employee potentially killed as a

Retirement Systems, which administers the State Police

result of a duty-related injury.

Retirement System, the Kentucky Employees Retirement System,
and the County Employees Retirement System. Effective April 1,
2021, "[the—]Agency" means the Kentucky Public Pension
Authority, which is authorized to carry out the day-to-day
administrative _needs of the Kentucky Retirement Systems
(comprised of the State Police Retirement System and the
Kentucky Employees Retirement System) and the County
Employees Retirement System.

(3) "Applicant" means a member or retired member of the
Kentucky Employees Retirement System, the County Employees
Retirement System, or both who has applied or is applying for

(c) A claim for duty-related[—injury] death benefits shall be
verified by the deceased employee's immediate supervisor and
agency head on the [“]Form 6800, [“]Application for [Beath
Benefits] Duty Related/In Line of Duty Death Benefits.[Z] [:]

(2)(a) The participating employer, surviving spouse, [oFf
]dependent child, or parent or guardian of dependent child shall
submit the following documents:

1. A copy of the death certificate;

2. The employer death investigation report; and

3. An employee job description_provided by the participating
employer.

duty-related disability benefits in accordance with KRS 61.621,
61.665, and 78.545.

(4) Prior to April 1, 2021, "DAC" means the Disability Appeals
Committee of the Board of Trustees of the Kentucky Retirement

(b) The agency[retirement—system] may request additional
information;[—ef] medical records, including hospital, emergency

room, autopsy, or other related records;[;] documentation relating
to Workers’ Compensation claims; and police or other crime

Systems. Effective April 1, 2021, "DAC" means the separate or
joint Disability Appeals Committees of the Board of Trustees of the
Kentucky Retirement Systems and the Board of Trustees of the
County Employees Retirement System in accordance with KRS
61.665(4) and 78.545.

(5) "File" means [thefoHowingmethods—for] delivering or

reports, if necessary, from the participating employer, surviving
spouse, [er-]dependent child, or parent or guardian of dependent
child.

(3) The application for duty-related[-irjtry] death benefits_and
accompanying documentation as listed in subsection (2) of this
section shall be reviewed by the agency's[beard’s] medical

submitting a form or other documents to the retirement office,
unless otherwise stated by: mail, fax, in-person delivery, secure
email, or[and] upload via Self Service on the Web site maintained
by the agency (if available). A form or other document is[shaH]_not
[be—deemed]_filed until it has been received at the retirement
office.

(6) “Invalid” means that the form is deficient and not to be
accepted or processed by the agency.

(N[¢8)]_ "Participating employer" means an _employer

examiners, or the agency’s third-party vendor, and administered in
the same manner as provided in KRS 16.582, 78.5524 [-and]
61.665, and 78.545.

Section 4[2]. Application for Duty-R[f]elated[trjtry] Disability
Benefits.

(1)@ A claim for duty-related[—injury] disability benefits
pursuant to KRS 61.621 and 78.545 shall be filed by the

participating in the Kentucky Employees Retirement System or the
County Employees Retirement System.

(8)[(A Forthe purposes—ofthisregulation-only] "Recipient”
means a retired member of the Kentucky Employees Retirement
System, the County Employees Retirement System, or both who is
receiving duty-related disability benefits in accordance with KRS

applicant[employee] at the retirement[Frankfort] office[—ef—the

(b) An application for duty-related[—inrjury] disability benefits
shall be made by the applicant[empleyee] on the [-]Form 6000,
[£]Notification of Retirement.[Z][+]

(2) The applicant shall [be-required-te] file the following forms
and information to the retirement office along with a valid

61.621, 61.665, and 78.545.
(9)[¢8)] "Valid[;]" [when used in reference to a form,]_means

application for duty-related disability benefits in accordance with
subsection (1) of this section:

that all required sections on a form are completed and all required
signatures on a form are executed.
[(9)_"tnvalid-" when used in reference to_a form _means
ﬁ - e
processed by the Agency.]

Section 2. Use of Third-party Vendors.
(1) The agency may contract with third-party vendors to act on

(a) A Workers’ Compensation incident report, if[where]_one
exists;

(b) A valid Form 8035, [“]Employee Job Description;[Z]

(c) A valid Form 8040, [“]Prescription _and Nonprescription
Medications;[Z]

(d) Supporting medical information; and

(e) Once all supporting medical information has been
submitted, a valid Form 8001, [#]Certification of Application for

its behalf throughout the duty-related disability and duty-related

Disability Retirement and Supporting Medical Information.[Z]

death benefit application and review process. The agency may
also contract with third-party vendors to act on its behalf

(3) The applicant's participating employer shall complete and
submit to the retirement office a Form 8030, [£Employer Job

throughout the periodic _review, reinstatement review, and

Description.[Z]

employment review processes.
(2) The agency may utilize independent, licensed physicians

(4) The applicant and the applicant's employer shall file or
submit additional information regarding the applicant's job duties

provided by third-party vendors to serve as medical examiners

and reasonable accommodations upon request by the agency or a

pursuant to KRS 61.665 and 78.545. Third-party vendors may

third-party vendor on its behalf.

[alse]_provide additional persons to fulfill non-physician roles
throughout the duty-related disability and duty-related death benefit

(5) The application for duty-related[-injury] disability benefits
and accompanying documentation as listed in subsections (2), (3),

application process.

(3) [Ferpurpeses—ofthisadministrative regulations] Third-
party vendors may act on behalf of the agency and the systems
with all the rights and responsibilities therein.
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and (4) of this section shall be reviewed by the agency’s[beard's]
medical examiners, or the agency’s third-party vendor, and
administered in the same manner as provided in KRS 16.582,
78.5524 [-and] 61.665, and 78.545.
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Section 5. Joint Application for Duty-Related Disability Benefits

injury that was not considered with previous applications. The

and Disability Retirement Benefits.

(1) If qualified to retire on disability pursuant to KRS 61.600
and 78.5522, an applicant may apply for both duty-related disability
benefits in accordance with KRS 61.621 and 78.545 and disability
retirement benefits in accordance with KRS 61.600 and 78.5522
using the same valid Form 6000, [£]Notification of Retirement.[Z]

(2)(a) If an applicant qualified to retire on disability applies for

reapplication shall be filed at the retirement office within twenty-
four (24) months from the employee’s last day of paid employment
in a regular full-time position.

Section 7. Effect of Application or Reapplication for Duty-
Related Disability Benefits While Prior Application or Reapplication
is Pending.

both duty-related disability benefits in accordance with KRS 61.621
and 78.545 and disability retirement benefits in accordance with

(1) If a subsequent valid reapplication for duty-related disability
benefits that complies with Sections 4 and 6 of this

KRS 61.600 and 78.5522 using the same Form 6000,

administrative regulation is filed at the retirement office while a

[£Noatification of Retirement, [Z]_and is approved only for disability

prior application or reapplication is pending review by the medical

retirement benefits by a majority or greater of the reviewing

examiners under KRS 61.665 and 78.545, then the subsequent

medical examiners pursuant to KRS 61.665 and 78.545, the

reapplication shall be accepted solely for the purpose of

applicant may solely appeal the denial of duty-related disability

designating a new beneficiary in accordance with KRS 61.542 and

benefits in the same manner provided for disability retirement

78.545. The subsequent reapplication shall not be submitted for

benefits in KRS 61.665(2)(f), 61.665(2)(h), and 78.545.

(b) A request for an administrative hearing to solely appeal the
denial of duty-related disability benefits shall not affect the disability
retirement benefits of an applicant who has been approved for

review by the medical examiners.

(2)(@) If a subsequent valid reapplication for duty-related
disability benefits that complies with Sections 4 and 6 of this
administrative requlation is filed at the retirement office after an

disability retirement benefits under KRS 61.600 and 78.5522,

applicant has requested an administrative hearing to appeal the

except as provided in KRS 61.685 and 78.545.
(3) If an applicant gqualified to retire on disability applies for

denial of an earlier application or reapplication for duty-related
disability benefits, but prior to a Final Order of DAC regarding the

both duty-related disability benefits in accordance with KRS 61.621

earlier_application or reapplication, then the subsequently filed

and 78.545 and disability retirement benefits in accordance with

reapplication_shall be found as[deemed]_a notice of intent to

KRS 61.600 and 78.5522 using the same Form 6000,

dismiss the request for administrative hearing unless the applicant

[£]Noatification of Retirement,[Z]_and is denied for both by a majority

simultaneously files a written statement that the subsequently filed

or_greater of the reviewing medical examiners pursuant to KRS

reapplication has been filed solely for the purpose of designating a

61.665 and 78.545, the applicant may appeal both the denial of

new beneficiary in accordance with KRS 61.542 and 78.545.

duty-related disability and disability retirement benefits as provided
by KRS 61.665(2)(f), 61.665(2)(h), and 78.545.
(4) A request for an administrative hearing to solely appeal the

(b) A subsequently filed reapplication as described in
paragraph (a) of this subsection shall not be processed by the
agency until thirty-one (31) days after the entry of a Final Order of

denial of duty-related disability benefits or to appeal denials of both

DAC dismissing the previously requested administrative appeal,

duty-related disability benefits and disability retirement benefits

except that a new beneficiary designated on the subsequently filed

shall[must] conform with Section 10 of this administrative

reapplication in accordance with KRS 61.542 and 78.545 shall be

regulation.

Section 6[3]. Time Period for Filing.

(1)(a) The application or reapplication for duty-related[-inrjury]
death or duty-related [-rjury] disability benefits shall be filed at the
retirement office within twenty-four (24) months from the
employee’s last day of paid employment in a regular full-time
position.

(b) The filing period shall begin on the day after the last day of
paid employment in a regular full-time position and shall end at
close of business on the [fellewing] 730th calendar day.

(c) If the 730th day is on a Saturday, Sunday, a public holiday

effective immediately.

(c) All evidentiary filings made during an administrative hearing
process to appeal the denial of an earlier application or
reapplication for duty-related disability benefits shall be included in
the information provided to the medical examiners for review of the
subsequently filed reapplication.

(3)(@)1. If a subsequent valid reapplication for duty-related
disability benefits is filed at the retirement office after DAC has
issued a Final Order denying a prior application or reapplication for
duty-related disability benefits and during the statutory time for
appeal of the Final Order or after an appeal of the Final Order has
been made, then the subsequently filed reapplication shall be

listed in KRS 2.110, a day on which the public office is actually and

accepted solely for the purpose of designating a new beneficiary in

legally closed, or any other state or federal holiday that disrupts

accordance with KRS 61.542 and 78.545.

mail_service, then the application shall be timely if filed at the
retirement office by the close of the next business day.
(d) If the 730th day is on a Saturday, Sunday, a public holiday

2. The subsequent reapplication shall not be submitted for
review by the medical examiners, unless the applicant files a
written statement that the applicant shall[will] not appeal the Final

listed in KRS 2.110, a day on which the retirement office is actually
and legally closed, or any other state or federal holiday that

Order of DAC or _has withdrawn any pending appeal of a Final
Order of DAC.

disrupts mail service, then the application or reapplication is not
timely and the employee, surviving spouse, dependent child, or

(b) If a subsequent valid reapplication for duty-related disability
benefits is filed at the retirement office after DAC has issued a

parent or gquardian of dependent child is not qualified for duty-

Final Order denying an application or reapplication for duty-related

related death or duty-related disability benefits.
(e)1. The applicant's last day of paid employment shall either

disability benefits, all applicable statutory time for appeals of the
Final Order have lapsed, and the reapplication complies with KRS

be certified by the applicant’s employer or filed by the applicant

61.621, 78.545 and Sections 4 and 6 of this administrative

and corroborated by the reporting information received by the

requlation, then the subsequently filed reapplication for duty-

agency from the applicant’s employer.

2. In accordance with KRS 61.685 and 78.545, the applicant’s
last day of paid employment may be corrected at any time upon
discovery of any error or omission in the agency’s records.[-the
ast-day ot e, Ag-period S Saturday S.H slay_ of-a-state-o
_edea e_elay the fft' e-application-sna Ebe“ ey eg. eceived

(2) If rejected, an employee’s reapplication for duty-related[
injury] disability benefits based on the same claim of incapacity
shall be reconsidered for disability if accompanied by new objective
medical evidence_or new evidence concerning the duty-related

related disability benefits shall be valid.

Section 8. Medical or Psychological Examination Required at
the Expense of the Agency.

(1) If the agency requires an applicant to submit to a medical or
psychological examination under KRS 61.665(2)(j) and 78.545 or
KRS 61.665(3)(c) and 78.545, the agency shall reimburse the
applicant for expenses associated with the medical or
psychological examination in the same manner as 105 KAR 1:210,
Section 8.

(2) The applicant shall file the Form 8846, Travel Voucher
for[£Independent Examination [Fravel VMoucher”] and all

2389




VOLUME 48, NUMBER 9- MARCH 1, 2022

necessary receipts at the retirement office within fifteen (15) days

another state or federal agency.

of the examination or evaluation [ir—erder] to be reimbursed for
mileage, actual parking costs, and any actual bridge or highway toll

(4) The hearing officer presiding over an administrative hearing
shall not consider or be bound by factual or legal findings of other

charges as described in subsection (1) of this section and 105 KAR

state or federal agencies.

1:210, Section 8.

Section 9. Requests for Additional Objective Medical Evidence

(5) Statements by physicians within the administrative record
of the application or reapplication for duty-related disability or duty-
related death benefits shall not be considered by themselves to be

by the Medical Examiners.
(1) A medical examiner reviewing an application or

objective_medical evidence unless accompanied by documented
medical records or test results.

reapplication for duty-related disability benefits or duty-related
death benefits may place their recommendation on hold and
request additional objective medical evidence.

(2) If two (2) or more of the three (3) medical examiners

Section 11. Employment and Medical Reviews. If, upon review
in_accordance with KRS 61.610, 61.615, 78.5528, or other
applicable statute, the medical examiner, or third-party vendor,

reviewing an application or reapplication for duty-related disability

determines that a retired member receiving duty-related disability

benefits or duty-related death benefits place their recommendation

benefits no longer meets eligibility requirements, then the medical

on hold and request additional objective medical evidence, then

examiner, or third-party vendor, shall determine if the retired

the agency, or a third-party vendor, shall notify the applicant of the

member _is _qualified and remains eligible for disability retirement

medical examiner's request for additional objective medical

benefits in accordance with KRS 61.600 and 78.5522.[

evidence. The applicant shall have sixty (60) days from the date of
the notification to file the requested objective medical evidence to
the retirement office.

(3) If there is no majority recommendation by the three (3)
medical examiners reviewing an application or reapplication for
duty-related disability benefits or duty-related death benefits
because one (1) medical examiner recommends approval, one (1)
medical examiner recommends denial, and one (1) medical
examiner requests additional objective medical evidence, then the
agency, or a third-party vendor, shall notify the applicant of the
medical examiner's request for additional objective medical
evidence. The applicant shall have sixty (60) days from the date of
the natification to file the requested objective medical evidence to
the retirement office.

(4)(@) Upon receipt of the requested additional objective
medical evidence with a valid Form 8001, [#]Certification of
Application for Disability Retirement and Supporting Medical
Information,[Z]_the agency, or a third-party vendor, shall resubmit
the matter, including any additional objective medical evidence
submitted in response to the medical examiner's request, to all
three (3) medical examiners and the medical examiners shall issue
new recommendations.

(b) Upon the expiration of sixty (60) days from the date of the
notification, if no additional objective medical evidence with a valid
Form 8001, [“Certification of Application for Disability Retirement
and Supporting Medical Information,[Z]_is on file at the retirement
office, the agency, or a third-party vendor, shall resubmit the matter
to_only the medical examiner or_examiners[examiner{s)]_that
placed their recommendation on hold and the medical examiner or
examiners[examiner{s)] shall issue a new recommendation.

Section 10. Administrative hearings concerning the denial of
duty-related disability or duty-related death benefits.

(1)(a) A request by an applicant, surviving spouse, dependent
child, or parent or quardian of a dependent child for an
administrative hearing to appeal the denial of duty-related disability
or_duty-related death benefits under KRS 61.621, 61.665, and
78.545 shall be made in writing and contain a short statement of
the issues being appealed.

(b) The written request for an administrative hearing to appeal
the denial of duty-related disability or duty-related death benefits by
an_applicant, surviving spouse, dependent child, or parent or
quardian of a dependent child shall be filed at the retirement office.
Email requests shall not be accepted.

(2) The hearing officer presiding over an administrative hearing
may allow an applicant, surviving spouse, dependent child, or
parent or guardian of a dependent child to introduce, among other
evidence, the determination of other state and federal agencies,
such as[includingbut-notlimitedto] the Kentucky Department
of Workers’” Claims and the Social—Security Administration,
approving the applicant for benefits if accompanied by underlying
objective medical evidence or vocational evidence.

(3) The hearing officer presiding over an administrative hearing
shall consider only objective medical evidence and vocational
records contained within or that accompany a determination by

Section 12[5]. Benefit Payment Procedures_for Duty-Related
Disability.

(1) If the employee’s application for duty-related[—injury]
disability benefits is approved, the employee’s duty-related
disability benefit shall be paid retroactive to the month following the
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month of the employee’s last day of paid employment in a regular
full-time position.

(2) If the employee did not receive early or normal retirement
benefits or disability retirement benefits under KRS 61.600_and
78.5522, upon the employee’s selection of a payment option, the
agency[retirement-office] shall pay the employee the total monthly
retirement allowances owed.

(3)(a) If the employee did receive early_or normal retirement
benefits or disability retirement benefits under KRS 61.600_and
78.5522, the agency[retirement-office] shall calculate and pay to
the employee the difference between the early or normal
retirement benefit or disability retirement benefit which was paid to
the employee and the duty-related disability benefit.

(b) The employee shall not change the beneficiary nhamed or
the[his] payment option_selected upon early, normal, or disability

child shall file a valid Form 6130, [“]Authorization for Deposit of
Retirement Payment,[Z]_at the retirement office [in-order] to have
the _monthly benefit deposited to an account in a financial
institution.

(©)[(®)] The recipient, dependent child, or parent or guardian of
a dependent child and the financial institution shall provide the
information and authorizations required for the electronic transfer
of funds from the State Treasurer's Office to the designated
financial institution.

(8)[(3)1(a) At any time while receiving a retirement allowance,
the recipient may change the designated institution by completing
a new valid [“]JForm 6130, [£]Authorization for Deposit of
Retirement Payment,[Z][;] and filing the form at the retirement
office,_or by changing their direct deposit information via Self-
Service on the Web site maintained by the agency[in-Frankfort].

retirement, except as provided in KRS 61.542(5)(a), 61.542(5)(b),
and 78.545.

(4) If benefits are payable to a dependent child_as defined in
KRS 16.505, the dependent child or the child's parent or guardian
shall file[submit] the following documents_at the retirement office:

(a) A [F]Form 6448[56], [£]Designation of Dependent Child_for
Qualifying Total and Permanent Disability[];

(b) If the child is age eighteen (18) or over and a full-time
student, verification of full-time student status, if applicable;

(c) If the child is eligible for federal Social Security disability
benefits or is being claimed as a qualifying child for tax purposes

(b) The latter of the designation on a valid Form 6000,
[“]Notification of Retirement,[Z]_the last valid Form 6130,
[£]Authorization for Deposit of Retirement Payment,[Z]_after the
Form 6000 is on file at the retirement office, or the direct deposit
information submitted via Self-Service on the Web site maintained
by the agency shall control the electronic transfer of the recipient's
retirement allowance.

(c) At any time while receiving a monthly benefit, the
dependent child or parent or guardian of a dependent child may
change the designated institution by filing a new valid Form 6130,
[£_Authorization for Deposit of Retirement Payment,[Z]_at the

due to the child’s total and permanent disability, file a copy of the

retirement office or by submitting new direct deposit information via

most recent statement issued by the Social Security Administration

Self-Service on the Web site maintained by the agency.

for the[sueh]_dependent children[{b}}-the-child-is—age—eighteen

; 1;

(d)[¢e)] A copy of the birth certificate of each dependent child;
and

(e)¢edy] If a dependent child is a minor, a [“]JForm 6110,
[£]Affidavit of Authorization to Receive Funds on Behalf of Minor.
[Z][:] If the minor has a court appointed guardian or conservator
and the court appointed guardian or conservator completed the
Form 6110, [£]Affidavit of Authorization to Receive Funds on
Behalf of Minor,[Z] the guardian or conservator shall file[submit] a
copy of the court order appointing the guardian or conservator.[;]

(5)(a)[¢e)] The dependent child or the parent or guardian of the

(d) The last valid Form 6130, [£Authorization for Deposit of
Retirement Payment, [Z]_or the last direct deposit information
submitted via Self-Service on the Web site maintained by the
agency shall control the electronic transfer of the dependent child’s
monthly benefit.

(9)[(4)] A[Fhe] recipient, dependent child, or parent or guardian
of a dependent child may complete a valid [“]Form 6135,
[£]Request for Payment by Check,[Z][-]_and file it at the retirement
office if the recipient, dependent child, or parent or guardian of a
dependent child does not currently have an account with a financial
institution or the financial institution does not participate in the
electronic funds transfer program.

dependent child shall_[alse]:

1. Notify the sgency[retirement—system] of the death or
marriage of a dependent child or if the dependent child ceases to
be a full-time student, if applicable;-and

2. File[Submit] a copy of the dependent child’s verification of
full-time student status with the agency|[retirement-system] for each
semester of study within thirty (30) days following the start and
within thirty (30) days following the end of each semester, if
applicable.

(b) The dependent child or the parent or guardian of the
dependent child shall be responsible for repaying any dependent
child benefits overpaid due to the failure of the dependent child or
parent or guardian of the dependent child to provide the
information required by paragraph (a) of this subsection.

(6)[(5)] Any increases provided[—to—recipients] under KRS
61.691_and 78.5518 shall be applied to the employee’s duty-
related disability benefit and payments to a dependent child in
determining the total retroactive payments owed to the employee
and dependent child.

Seetion—6-—1)] A recipient shall complete a Form 6130,
[£]Authorization for Deposit of Retirement Payment,[Z]_and file it at

(10)[(5)] The agency|retirement—office] shall not process the
retirement allowance__or monthly benefit until the recipient,
dependent child, or parent or guardian of a dependent child has
filed a valid[eempleted—-]Form 6130, [“]Authorization for Deposit of
Retirement Payment,[Z]_included direct deposit information on a
valid [£]Form 6000, Natification of Retirement,[Z] [-e#] filed a valid
[completed-—]Form 6135, [£]Request for Payment by Check,[Z]_or
authorized direct deposit via Self-Service on the Web site
maintained by the agency.

Section 13. Benefit Payment Procedures for Duty-Related
Deaths.

(1) If the application for duty-related death benefits is
approved, the duty-related death benefit shall be paid retroactive to
the month following the month of the employee’s date of death.

(2) If the surviving spouse did not receive survivor benefits
under KRS 61.640 and 78.5532, upon the surviving spouse’s
selection of a payment option, the agency shall pay the surviving
spouse the total monthly retirement allowances owed.

(3)(a) If the beneficiary was a surviving spouse who began
receiving survivor benefits KRS 61.640 and 78.5532, the agency
shall calculate the difference between the survivor benefit paid to
the surviving spouse beneficiary and the duty-related death benefit.
The agency shall pay the surviving spouse any additional funds
due.

(b) If the surviving spouse was paid more than the amount due
under KRS 61.621 or KRS 78.545, the agency shall deduct the

the retirement office, include direct deposit information on the Form

difference from the $10,000 lump sum payment and from the

6000, [“Notification of Retirement,[Z]_or authorize direct deposit

monthly retirement allowance payments until the amount owed to

via Self-Service on the Web site maintained by the agency to have
the monthly retirement allowance deposited to an account in a
financial institution.

(b) A dependent child or parent or guardian of a dependent

the agency has been recovered.

(4) If benefits are payable to a dependent child as defined in
KRS 16.505, the dependent child or the child's parent or guardian
shall file the following documents at the retirement office:
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(a) A Form 6458, [£]Designation of Dependent Child for In Line
of Duty/Duty-Related[Z];
(b) If the child is age eighteen (18) or over and a full-time

Section 14. One-Time Window for Surviving Spouse to Apply
for Duty-Related Death Benefits. A surviving spouse of an
employee who died prior to retirement and prior to April 13, 2018

student, verification of full-time student status, if applicable;
(c) If the child is eligible for federal Social Security disability
benefits or is being claimed as a qualifying child for tax purposes

who is currently receiving monthly benefits from the agency and
who did not seek benefits for an employee’s death resulting from a
duty-related injury pursuant to KRS 61.621 and 78.545 may apply

due to the child’s total and permanent disability, file a copy of the

for duty-related death benefits if[seteng—as] the application for

most recent statement issued by the Social Security Administration

duty-related death benefits as provided in_Section 3 of this

for the[sueh] dependent children;
(d) A copy of the birth certificate of each dependent child; and
(e) If a dependent child is a minor, a Form 6110, [£]Affidavit of
Authorization to Receive Funds on Behalf of Minor.[Z]_If the minor
has a court appointed guardian or conservator and the court

administrative requlation is on file at the retirement office on or
before January 1, 2021.

Section 15. Death During Duty-Related Disability Benefits
Application Process.

appointed guardian _or_conservator completed the Form 6110,
[£Affidavit of Authorization to Receive Funds on Behalf of

(1)(a) If an applicant has a valid Form 6000, [£]Notification of
Retirement,[Z]_for duty-related disability benefits on file at the

Minor,[Z]_the guardian or conservator shall file a copy of the court

retirement office that complies with Sections 4 and 6 of this

order appointing the guardian or conservator.
(5)(a) The dependent child or the parent or guardian of the

administrative requlation, is not receiving monthly early, normal,
or disability retirement benefits, and dies prior to being approved

dependent child shall [alse]:
1. Notify the agency of the death or marriage of a dependent

for duty-related disability benefits by at least a majority of the
medical examiners or by a Final Order of DAC, then the beneficiary

child or if the dependent child ceases to be a full-time student, if

named on the Form 6000 shall file the following at the retirement

applicable; and
2. File a copy of the dependent child’s verification of full-time

office in accordance with any applicable deadlines in KRS 61.665
and 78.545 [in—erder]|_to continue with the applicant’s application

student status with the agency for each semester of study within

or reapplication for duty-related disability benefits:

thirty (30) days following the start and within thirty (30) days
following the end of each semester, if applicable.

(b) The dependent child or the parent or guardian of the
dependent child shall be responsible for repaying any dependent

1. A Form 6008, [£]Beneficiary Election to Continue Disability
Application Process on Behalf of Deceased Member;[;Z]

2. Any outstanding forms required by Section 4 of this
administrative regulation that have not yet been filed by the

child benefits overpaid due to the failure of the dependent child or
parent or guardian of the dependent child to provide the
information required by paragraph (a) of this subsection.

(6) Any increases provided under KRS 61.691 and 78.5518

applicant;[;] and

3. Any additional relevant objective medical evidence and a
valid Form 8002, [#]Beneficiary Certification of Application for
Disability Retirement and Supporting Medical Information.[Z]

shall be applied to the surviving spouse’s duty-related death
benefit and payments to a dependent child in determining the total

(b) If there are no applicable deadlines pursuant to KRS
61.665 and 78.545, then the beneficiary named on the Form 6000,

retroactive payments owed to the surviving spouse and dependent
child.
(7)(@) A surviving spouse, dependent child, or parent or

[“]Notification of Retirement,[Z]_as described in paragraph (a) of
this subsection shall file at the retirement office a Form 6008,
[£]Beneficiary Election to Continue Disability Application Process

guardian_of a dependent child shall complete a Form 6130,

on Behalf of Deceased Member,[Z] within sixty (60) days of the

[£Authorization for Deposit of Retirement Payment,[Z]_and file it at

date of the applicant’s death.

the retirement office [in—erder] to have the monthly benefit
deposited to an account in a financial institution.
(b) The surviving spouse, dependent child, or parent or

(c) A beneficiary as described in paragraphs (a) or (b) of this
subsection that does not want to continue with the applicant’s
application or reapplication may file at the retirement office a Form

guardian of a dependent child and the financial institution shall

6008, [“Beneficiary Election to Continue Disability Application

provide the information and authorizations required for the

Process on Behalf of Deceased Member.[Z]

electronic transfer of funds from the State Treasurer's Office to the
designated financial institution.
(8)(a) At any time while receiving a monthly benefit, the

(d) If the beneficiary named on the Form 6000, [£]Notification
of Retirement,[Z]_as described in paragraphs (a) or (b) of this
subsection does not timely file the required documentation, then

surviving spouse, dependent child, or parent or guardian of a

the Form 6000 shall be invalid and the duty-related disability

dependent child may change the designated institution by filing a

application or reapplication shall not be processed by the agency.

new valid Form 6130, [¥]Authorization for Deposit of Retirement
Payment,[Z]_at the retirement office or by submitting new direct

(2)(a) If an applicant has a valid Form 6000, [“]Notification of
Retirement,[Z] for duty-related disability benefits that complies with

deposit information via Self-Service on the Web site maintained by

Sections 4 and 6 of this administrative requlation on file at the

the agency, if available.
(b) The last valid Form 6130, [£Authorization for Deposit of

retirement office, is receiving monthly early, normal, or disability
retirement benefits, and dies prior to being approved for duty-

Retirement Payment,[Z] _or the last direct deposit information

related disability benefits by at least a majority of the medical

submitted via Self-Service on the Web Site maintained by the

examiners or by a Final Order of DAC, and no monthly or lump-

agency shall _control the electronic transfer of the surviving

sum_benefits are payable to the beneficiary listed on the Form

spouse’s or dependent child’s monthly benefit.
(9) A surviving spouse, dependent child, or parent or guardian

6000, then the executor, administrator, or other representative of
the applicant’s estate shall file the following at the retirement office

of a dependent child may file a valid Form 6135, [“]Request for

in_accordance with any applicable deadlines in KRS 61.665 and

Payment by Check,[Z]_at the retirement office if the surviving

78.545 [in—erder]_to continue with the applicant’s application or

spouse, dependent child, or parent or guardian of a dependent

reapplication for duty-related disability benefits:

child does not currently have an account with a financial institution
or_the financial institution does not participate in the electronic

1. An order appointing the executor, administrator, or other
representative of the applicant's estate from a court with

funds transfer program.
(10) The agency shall not process the retirement allowance or

jurisdiction that has been entered by the Clerk of the Court or
certified by the Clerk of the Court;[;]

monthly benefit until the surviving spouse, dependent child, or
parent or guardian of a dependent child has filed a valid Form

2. A written statement that the application or reapplication for
duty-related disability benefits shall[sheutd] continue;[;]

6130, [“]Authorization for Deposit of Retirement Payment,[Z]_filed
a valid Form 6135, [Z]_Request for Payment by Check,[Z]_or
authorized direct deposit via Self-Service on the Web

3. Any outstanding forms required by Section 4 of this
administrative requlation that have not yet been filed by the
applicant;[;] and

site[website] maintained by the agency.
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4. Any additional relevant objective medical evidence and a
valid Form 8002, [#]Beneficiary Certification of Application for
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Disability Retirement and Supporting Medical Information.[Z]

(b) If none of the deadlines in KRS 61.665 and 78.545 apply,
within _sixty (60) days of their appointment, the executor,
administrator, or other representative of the applicant’s estate as

20064];

(c) Form 8035, "Employee Job Description," April 2021;

(d) Form 8040, "Prescription and Nonprescription
Medications," October 2005[Ap+H-2021];

described in paragraph (a) of this subsection shall file the following
at the retirement office [in—erder] to continue with the applicant’s

(e) Form 8001, "Certification of Application for Disability
Retirement and Supporting Medical Information," April 2021;

application or reapplication for duty-related disability benefits:
1. A copy of the order appointing the executor, administrator,
or _other representative of the applicant’'s estate from a court with

(f) Form 8030, "Employer Job Description," April 2021;
(q) Form 8846, "Travel Voucher for Independent Examination,"”
May 2008;

jurisdiction that has been entered by the Clerk of the Court or
certified by the Clerk of the Court;[;] and

2. A written statement that the application or reapplication for
duty-related disability benefits shall[sheuld] continue.

(c) An executor, administrator, or other representative of the
applicant’s estate as described in paragraphs (a) or (b) of this
subsection that does not want to continue with the applicant’s
application or reapplication may file the following at the retirement
office:

1. A copy of the order appointing the executor, administrator,

(h) Form 6448, "Designation of a Dependent Child for
Qualifying Total and Permanent Disability," June 2021;

(i)[¢e)] Form 6110, "Affidavit of Authorization to Receive Funds
on Behalf of Minor,"[;] April 2021 [May-2003];

([{d)Form—6456, "Designation—of -Dependent-Child",—July
2004

{e)] Form 6130, "Authorization for Deposit of Retirement
Payment," April 2021[May-2008];[-and]

(K)[€H] Form 6135, "Request for Payment by Check,"[;] May
2015; [Feb#uaFy—ZGGZ—]

or other representative of the applicant’s estate from a court with
jurisdiction that has been entered by the Clerk of the Court or

() Form 6458, "Designation of Dependent Child for In Line of
Duty/Duty-Related," April 2021;

certified by the Clerk of the Court;[;]_and
2. A written statement that the application or reapplication for

(m) Form 6008, "Beneficiary Election to Continue Disability
Application Process on Behalf of Deceased Member," September

duty-related disability benefits is withdrawn.
(d) If the executor, administrator, or other representative of the
applicant’s estate as described in paragraphs (a) or (b) of this

2010[Apri2021]; and
(n) Form 8002, "Certification of Application for Disability
Retirement and Supporting Medical Information," April 2021.

subsection does not timely file the required documentation, then
the application or reapplication for duty-related disability benefits
shall be invalid and shall not be processed by the agency.

(3)(a) If an applicant has a valid Form 6000, [£]Noatification of
Retirement,[Z] for duty-related disability benefits that complies with
Sections 4 and 6 of this administrative requlation on file at the

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Public
Pensions Authority[Retirement-—Systems], [Perimeter—Park—\West;
11260 Louisville Road, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m._This material is also available on the
authority’s Web site at

retirement office, is receiving monthly early, normal, or disability

https://kyret.ky.gov/Publications/Pages/default.aspx.

retirement benefits, and dies prior to being approved for duty-
related disability benefits by at least a majority of the medical
examiners or by a Final Order of DAC, and lump sum or monthly
benefits are payable to the beneficiary listed on the Form 6000,
then the beneficiary named on the Form 6000 shall file the
following at the retirement office in accordance with any applicable
deadlines in KRS 61.665 and 78.545 [in—erder] to continue with
the applicant’s application or reapplication for duty-related disability
benefits:

1. A Form 6008, [£]Beneficiary Election to Continue Disability
Application Process on Behalf of Deceased Member;[;Z]

2. Any outstanding forms required by Section 4 of this
administrative requlation that have not yet been filed by the
applicant;[;] and

3. Any additional relevant objective medical evidence and a
valid Form 8002, [“]Beneficiary Certification of Application for

CONTACT PERSON: Michael Board, Executive Director Office
of Legal Services, Kentucky Retirement Systems, Perimeter Park
West, 1260 Louisville Road, Frankfort, Kentucky 40601, phone
(502) 696-8800 ext. 8647, fax (502) 696-8801, email Legal.Non-
Advocacy@kyret.ky.gov.

FINANCE AND ADMINISTRATION CABINET
Kentucky Retirement Systems
(As Amended at ARRS, February 7, 2022)

105 KAR 1:330. Purchase of service credit.

RELATES TO: KRS_16.545,16.645] 1,
61.505, 61.543, 61.552 [—6—]%525—6—]%55—] 61. 592, 78 5520,

Disability Retirement and Supporting Medical Information.[Z]

(b) If there are no applicable deadlines pursuant to KRS
61.665 and 78.545, then the beneficiary named on the Form 6000,
[£]Noatification of Retirement,[Z”]_as described in paragraph (a) of
this subsection shall file at the retirement office a Form 6008,

61.685, 78.545[(6),(31),(35),{43)], 78.610, 26 U.S.C. 415
STATUTORY  AUTHORITY: KRS __ 61.505(1)(A[KRS

- ]
NECESSITY, FUNCTION, AND CONFORMITY: KRS
61. 505(1)(f)[KR§—6}645€9)(g}] authorizes the Kentucky Public

[£Beneficiary Election to Continue Disability Application Process

Pensmns Authorityli

on Behalf of Deceased Member,[Z]_within sixty (60) days of the
date of the applicant’s death.
(c) A beneficiary as described in paragraphs (a) or (b) of this

] to promulgate [al-]administrative regulations
on behalf of the Kentucky Retirement Systems and the County

subsection that does not want to continue with the applicant’s
application or reapplication may file at the retirement office a Form
6008, [“Beneficiary Election to Continue Disability Application

Employees Retirement System that are consistent with[recessary

isi 1 KRS 16.505[16] to 16.652,
and 78.510[20] to 78.852. KRS
16.545,16.645[ ], 61.543, 61.552,[61.555,]

61.510[35] to 61.705,

Process on Behalf of Deceased Member.[Z]
(d) If the beneficiary named on the Form 6000, [“]Notification

(20)—(26)—29)—(31)
61.592, 78.5520, 61.685, [and] 78.545[(6),—(31),{(35)—and—{(43)],
and 78.610 provide for purchasing service credit._26 U.S.C. 415

of Retirement,[Z]_as described in paragraphs (a) or (b) of this

establishes federal requirements regarding purchases of service

subsection does not timely file the required documentation, then

credit. This administrative  regulation  establishes the

the duty-related disability application or reapplication shall be
invalid and shall not be processed by the agency.

Section 16[7]. Incorporation by Reference. (1) The following
material is incorporated by reference:

(@) Form 6800, "Application for [Peath—Benefits] Duty
Related/In Line of Duty Death Benefits,"[;] April 2021[ApFit-2003];

(b) Form 6000, "Notification of Retirement,"[;] April 2021[July
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documentation required from the employee_or person as proof of
eligibility for purchasing service credit, the filing deadlines on which
the cost calculation will be made, and the procedures for purchase
of service credit.

Section 1._Definitions. (1) Unless otherwise defined in_this
section, the definitions contained in KRS 16.505, 61.510, and
78.510 shall apply to this _administrative regulation[z—unless
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. . ial.
(2) Prior to April 1, 2021, "[the-]agency” means the Kentucky

(&) If the purchase of service credit is made under KRS
61.552(2);

Retirement Systems, which administers the State Police
Retirement System, the Kentucky Employees Retirement System,

(b) If the employee files a Form 4170, [“]Direct
Transfer/Rollover Authorization Form,[~]_at the retirement office

and the County Employees Retirement System. Effective April 1,

while the employee is participating in an eligible retirement system

2021, "[the—]agency" means the Kentucky Public Pension

and prior to the employee’s termination date, so long as the

Authority, which is authorized to carry out the day-to-day

financial institution completes the transfer or rollover within sixty

administrative _needs of the Kentucky Retirement Systems

(60) days of the payment due date, the payment for purchase of

(comprised of the State Police Retirement System and the

service credit by transfer or rollover may occur when the employee

Kentucky Employees Retirement System) and the County

is no longer participating in an eligible retirement system and after

Employees Retirement System.
(3) "File" means [thefoHowingmethodsfor] delivering or
submitting a form to the retirement office by[:]_mail, fax, secure

the employee’s termination date; or
(c) If the agency discovers an error or omission in the service
purchase cost, then the agency may provide corrected costs to the

email, in-person delivery, or [and]_upload via Self Service on the

employee, person, member, or retired member and, [in—order] to

Web site maintained by the agency (if available). A form shall not

have the service purchase credited to his or her account, the

be deemed filed until it has been-received at the retirement office.
(4) "Provide[;]" [when-used-intreference-toaform-orother

employee, person, member, or retired member shall pay any
additional amount due for the corrected costs.

decument;] means [the—following—methodsfor] the agency
makes [to—make] a form or document available to a member,
retired member, or person by[:]_mail, fax, secure email, or [and]
upload via Self Service on the Web site maintained by the agency
(if available).

(5) "[The—]Systems" means the State Police Retirement
System, the Kentucky Employees Retirement System, and the
County Employees Retirement System.

(6) "Valid[;]" [whenused-in-reference-to-aform;] means that

(5) If the employee[member] elects to purchase only a portion
of the service for which he or she has requested a cost calculation,
the employee[member] shall be required to obtain a new cost
calculation for the remaining service unless the remaining service
is service under KRS 61.552(2)[(2)] or (3)[{23)].

Section 3.[Seetion—2:]_General Requirements to Purchase
Service. (1) The employee_or person shall file at the retirement
office[provide]  all _ documentation  necessary for the

all required sections on a form are completed and all required

agency[retirement-system] to determine that the service meets the

signatures on a form are executed.

Section 2. Cost Calculation Date for Determining the Cost of
the Service Purchase. (1) The cost calculation date for determining
the cost of the service to be purchased shall be the later of:

(a) The last day of the month in which the request for the cost
of the service is filed[received] at the retirement office;

(b) The last day of the month the employee_or person
designates as the intended purchase date;

(c) The last day of the month in which documentation of the
service is filed at the retirement office;

(d) The last day of the month in which the employee[member]
attains sufficient service credit to be eligible to make the purchase;
or

(e) The last day of the month in which the employee[member]
terminates employment if the employee[member] files a completed
Form 4172, Notice of Intent to Transfer Lump Sum Payment(s) to
Qualified Employer Sponsored Plan, at the retirement office
indicating that the employee[member] intends to defer the

employee’s[members] lump sum payment for accrued
compensatory and annual leave to be paid to the
employee[member] at termination to the Kentucky Public

Employees Deferred Compensation Authority or other qualified
employer sponsored plan. The employee[member] shall then
rollover the funds from the Kentucky Public Employees Deferred
Compensation Authority or other qualified employer sponsored
plan to the agency[Kentueky-Retirement-Systems] as payment, in
whole or in part, for the employee’s[members] service purchase.
(2)(a) The purchase deadline date shall be the later of the cost
calculation date or thirty (30) days from the date the purchase cost
is provided[mailed] to the employee, unless day thirty (30) is a
Saturday, Sunday, a public holiday listed in KRS 2.110, a day on

eligibility requirements for purchase of service.[Fhe-documentation
may be inthe form of:

(2) The agency may require that any statement, letter, form, or

other document required in this administrative regulation be
notarized, made under oath as defined in KRS 523.010, or both.

(3) An [Ne] employee or person shall not certify his or her own
service on any of the statements, letters, forms, or other
documents required by this administrative requlation.

(4)(a) The agency shall determine how much service is eligible
for purchase by statute and shall notify the employee or person in
writing of the cost of the service that qualifies for purchase.

(b) If the agency determines that the service is not eligible for
purchase, it [the—ageney] shall notify the employee or person in
writing of the reasons.

Section 4. Purchase of Omitted Service. (1)(a) To purchase
omitted service pursuant to KRS 61.552(2) and 78.545, the
employee or person shall file at the retirement office a valid Form
4225, [%]Verification of Past Employment.[%]

(b) If the employee or person is seeking to purchase omitted
service based on employment with the Executive Branch, copies of
personnel and wage records provided by the employer shall be
filed at the retirement office instead of [the] Form 4225,

which the public office is actually and legally closed,[weekend] or
any other federal or state holiday_that disrupts mail service, then
the purchase deadline date shall be the next business day.

(b) Upon discovery of a delay in providing the purchase cost to

[£]Verification of Past Employment.[~]

(2) If the agency[retirement—system] determines that the
employer[ageney] records__submitted on [the]_ Form 4225,
[£]Verification of Past Employment,[~]_or the personnel and wage

the employee or person, the agency may extend the purchase

records from the Executive Branch employer are not sufficient, the

deadline date in paragraph (a).

(3) An employee_or person shall[may] not make a new
request for cost calculation for purchase of service previously
requested until the purchase deadllne date has passed.

(4) Payment]i
for purchase of service credit shall be filed at the retlrement office
while the employee is participating in an eligible retirement system
and prior to the employee’s termination date, except [ir—the
follewing circumstances|:-
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agencyl[retirement-system] may require the employee_or person to
supplement the employer[ageney] records with copies of check
stubs, W-2 forms, personnel action forms, or payroll records in the
employee’s_or person’s possession.

(3) If the employee_or person does not have additional
documentation of the service, the employee_or person may file at
the retirement office[submit] a report of detailed earnings from the
Social Security Administration for the period of service, along with
two (2) Form 4160s, [“]Affidavit and Certification for
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Documentation  of  Service[*] [affidavits] completed by
persons[individuals] who earned, or were eligible for, service for
the same period in a state administered retirement system with the
same employer. Each affiant shall detail the employee’s_or
person’s employment status and length of service.

Section 5. Purchase of School Board Service.

[M%Jhe%%ﬁm%oﬁee%haﬂ#eterrmne%alk%pam@hme

{2)] For service with a school board, the employee shalll file at

]
(2)(a) To purchase service for[(6)—Fef] a period when the

employee[member] was on[—leave,—including] educational,
maternity, or[and] sick leave without pay pursuant to KRS

61.552(5)() and 78.545, the employee[member] shall file at the
retirement office a statement or letter from the reporting official,
personnel  director, or agency head certifying[submit
doecumentation-of] the beginning and ending dates of the period of
leave and the type of leave designated by the employer.

(b) The agency shall verify with the employer the beginning
and ending dates of the period of educational, maternity, or sick
leave without pay.

(3) To purchase state university service pursuant to KRS
61.552(5)(b) and 78.545, the employee shall file at the retirement
office a valid Form 4120, []Verification of Employment with a State
University.[~]

(4) To purchase federal service pursuant to KRS 61.552(5)(f)
and 78.545, the employee shall file at the retirement office a valid
Form 4115, [%]Federal Verification.[]

(5)(@) To purchase past seasonal, emergency, interim,
probationary, temporary, or part-time employment that averages
the required hours of work per month pursuant to KRS

the retirement office a valid Form 4225, [%]Verification of Past

61.552(5)(q) and 78.545, the employee shall file at the retirement

Employment.[*] [provide-thefollowing-decumentation-and-may-be
reguired—by—the—system—to—provide—additional—information—if

Section 6. Vested Service Purchases. (1)(a) [in—order]_To

purchase service credit for[{3)}-Ferf] active duty service in the Armed
Forces of the United States_pursuant to KRS 61.552(5)(d) and
78.545, the employee shall file at the retirement office[provide] a
copy of the federal form DD-214 or other official military documents
clearly indicating:

1.[(a)] The date of entry into active duty service;

2.[{b)] The date of discharge from active duty service; and

3.[{e)] The type of discharge.

(b) [tr-erder] To purchase service credit for[{(4)-Fex] service in
the National Guard or the military reserve forces pursuant to KRS

office a valid Form 4225, [~]Verification of Past Employment.[~]

(b) If the employee is seeking to purchase service based on
past seasonal, emergency, interim, probationary, temporary, or
part-time employment with the Executive Branch, copies of
personnel and wage records provided by the employer shall be
filed at the retirement office instead of [the] Form 4225,
[£]Verification of Past Employment.[~]

(6) To purchase service with a non-participating agency whose
service is authorized pursuant to KRS 61.552(5)(j) and 78.545, the
employee shall file at the retirement office the following
documentation and may be required to file additional information, if
necessary for determination:

(a) The beginning and ending dates of the service and any
breaks that may have occurred during the service, listed by fiscal
year,

(b) The number of calendar months worked;

(c) The position title and status, including full-time, part-time,
probationary, emergency, seasonal, temporary, or interim; and

(d) If the employee participated in a retirement plan, and if so,
if the plan was a defined contribution or defined benefit plan, and if
the employee has taken a refund of contributions to the plan.

(7) To purchase urban-county government service pursuant to
KRS 61.552(5)(k) and 78.545, the employee shall file at the
retirement office a valid Form 4131, [“]Verification of Urban-County
Government Service.[%]

(8)(a) To purchase service credit for out-of-state public service
pursuant to KRS 61.552(5)(c) and 78.545, the employee shall file

61.552(5)(e) and 78.545, including periods of active duty training,

at the retirement office a valid Form 4140, [“]Verification of Out-of-
State Service.[4]

or for service in the National Guard, the employee shall file at the
retirement office[provide] copies of official military documents
clearly indicating the date of entry and current participation or date
of discharge.

(c) The documents required in paragraphs (a) or (b) of this

(b) To purchase out-of-state service credit for a hazardous duty
position, the employee shall also file at the retirement office a copy
of the description of the duties of the out-of-state position from his
or her former out- of-state employer.

subsection shall be verified by a statement or letter signed by an
authorized employee of the military.

(d) The agency shall verify with the employer the beginning
and ending dates of the period of leave associated with active duty
service in the Armed Forces of the United States, service in the
National Guard, or serwce in the military reserve forces.
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-]

(c) Out-of-state service[Service] credit shall be eligible for
purchase as hazardous duty if the position is the same as or
substantially similar to positions for which hazardous duty credit
has been approved under KRS 61.592_or 78.5522.[;

employee-of-the-reasens:|

Section 7.[Seetion4-] Service Purchase Calculations Based on

Actuarial Cost. (1) Except for employees of a school board paid

under KRS 61.552(2), 61.552(3), and 78.545[(1)-and+{23)}a)}and
{b)]; and

3.[¢e)] All service the employee would accrue if employment
continued through December 31, 2008.

(©)[£3)] The employee’s age rounded to the nearest year as of
the cost calculation date shall be used.

(d)[4)] The benefit factor used to determine the actuarial cost,
in accordance with KRS 61.552(10)(a) and 78.545[61:5525], shall
be the benefit factor to which the employee is entitled on the first
day of the month following the cost calculation date, except that the
benefit factor for nonhazardous employees of the County
Employees Retirement System and the Kentucky Employees
Retirement System with an effective retirement date within the
window provided in KRS 61.510(14)(b) and 78.510(14)(b) shall be
the highest benefit factor to which the employee would be entitled,
assuming_total[:
and

{b)Tetal] service as determined in paragraph (b)[subsection
{2)] of this subsection[section].

(2) For employees of a school board paid under an
employment contract, for a purchase based on the actuarial
cost, in accordance with KRS 61.552(10)(a) and 78.545, the
higher of the current rate of pay, final rate of pay, or final
compensation times the actuarial age factor shall be
determined as follows:

() The current rate of pay shall be equal to the final
compensation as of the cost calculation date.

under an _employment contract, for [Fef] a purchase based on
the actuarial cost, in accordance with KRS 61.552(10)(a) and

(b) Final compensation shall be determined as of the cost
calculation date, except that the final compensation of

78.545[61.5525], the higher of the current rate of pay, final rate of
pay, or final compensation times the actuarial age factor shall be
determined as follows[—except-that-foran-employeeofalocal
i Y

se eef board paid under an-e p?* ent-contract eeuﬁe ¢
cost-caleulation-date]:

@)
beard;] Current rate of pay shall be determined as follows:

1.[{a)] For an hourly employee paid on a seven and one-half (7
1/2) hour day, the hourly rate times 1,950;

2.[{b}] For an hourly employee paid on an eight (8) hour day,
the hourly rate times 2,080;
3.[¢e)] For an employee paid by the day, the daily rate times
260;

4.[¢)] For an employee paid by the week, the weekly rate
times fifty-two (52);

5.[¢e)] For an employee paid by the month, the monthly rate
times twelve (12);

6.[¢D] For a part-time employee who averages 100 or more
hours per month, the hourly rate times hours per day times 260. If
the number of hours worked per day is not fixed by the employer,
seven and one-half (7 1/2) hours shall be used;

7.[t¢)] For an employee who receives a fixed amount in
addition to an hourly, daily, weekly, monthly, or annual rate, the
current rate shall include all fixed amounts, averaged into the same
period;

8.[(h)] For an employee simultaneously employed in more than
one (1) of the systems|retirement—system—administered—by—the
Kentucky Retirement-Systems], the higher of the combined current

rate of pay, combined final rate of pay, or combined final
compensation shall be used as of the cost calculation date.

(D)[€2)] Final compensation shall be determined as of the cost
calculation date, except that the final compensation of
nonhazardous members of the County Employees Retirement
System or Kentucky Employees Retirement System with an
effective retirement date within the window provided in KRS
61.510(14)(b) and 78.510(14)(b) shall be based on the three (3)
fiscal years with the highest average monthly earnings if the sum of
the employee’s service when added to his age would equal at least
seventy-five (75), assuming the employee’s service includes:

1.[(a)] All service remaining on an active installment purchase
agreement;

2.[{b)] All service which the employee is eligible to purchase
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nonhazardous members of the County Employees Retirement
System or Kentucky Employees Retirement System with an
effective retirement date within the window provided in KRS
61.510(14)(b) and 78.510(14)(b) shall be based on the three (3)
fiscal years with the highest average monthly earnings if the
sum of the employee’s service when added to his age would
equal at least seventy-five (75), assuming the employee’s
service includes:

1. All service remaining on an active installment purchase
agreement;

2. All service which the employee is eligible to purchase
under KRS 61.552(2), 61.552(3), and 78.545; and

3. All service the employee would accrue if employment
continued through December 31, 2008.

(c) The employee’s age rounded to the nearest year as of
the cost calculation date shall be used.

(d) The benefit factor used to determine the actuarial cost,
in_accordance with KRS 61.552(10)(a) and 78.545, shall be the
benefit factor to which the employee is entitled on the first day
of the month following the cost calculation date, except that
the benefit factor for nonhazardous employees of the County
Employees Retirement System and the Kentucky Employees
Retirement System with an effective retirement date within the
window provided in KRS 61.510(14)(b) and 78.510(14)(b) shall
be the highest benefit factor to which the employee would be
entitled, assuming total service as determined in paragraph
(b) of this subsection.

Section 8.[Seetion-5:] Correction Upon Discovery of Error or
Omission in Service Purchase Costs.

(1) After the employee, member, or retired member has
purchased service, the agency[retirement-system] may recalculate
the cost of the service if, upon audit, the agency[retirement-system]
determines that any of the information utilized to calculate the cost
of the service was incorrect.

(2) If the recalculation results in an increase in the cost of $100
or more, the employee or person, member, or retired member shall
have thirty (30) days to pay the additional amount.

(3) If the employee, member, retired member, or the employer,
fails to pay the additional amount, the employee’s, member’s, or
retired member's service shall be reduced to the next lower
increment or number of months for which the employee, member,
or retired member is eligible based on the original payment, and
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the difference shall be refunded to the employee, member, or

retired member.

Section 9.[Seetion-6-]_Special Considerations for Purchase of

renal dialysis center from the Centers for Medicare and Medicaid
Services (CMS); and

2. The most recent site visit or survey report, and if
applicable, a statement of deficiencies, and a plan of correction][;

Refunded or Past Service. (1) The verified wages associated with
service purchased under the provisions of KRS 61.552_and 78.545
that; ~which] would have qualified as creditable
compensation[;] shall be added to the employee’s account and
shall be used in determining the employee’s final compensation.

(2) An employee purchasing service under the preceding
subsection[paragraph] by increments or by installment purchase
agreement shall have the service credited in chronological order
beginning with the earliest service.

Section 10.[Seetion—#] Incorporation by Reference. (1) The
following material is incorporated by reference:

[(8)Form 4140, "Verification—of -Out-of-StateService",July
2006;]

(a)[(b)] Form 4172, "Notice of Intent to Transfer Lump Sum
Payment(s) to Qualified Employer Sponsored Plan,"[;] April
2021[May-2008];[-and]

(b)[¢e)] Form 4170,
Form"[;] April 2021;[2602:]

(c) Form 4225, "Verification of Past Employment," April 2021;

(d) Form 4160, "Affidavit and Certification for Documentation of
Service," September 2010;

(e) Form 4120, "Verification of Employment with a State
University," April 2021;

(f) Form 4115, "Federal Verification," April 2021;

(@) Form 4131, "Verification of Urban-County Government
Service," April 2021; and

(h) Form 4140, "Verification of Out-of-State Service," April
2021.

(2) This material may be inspected, copied, or obtained,
subject to applicable copynght law, at the Kentucky Public
Pensions Authority[

West], 1260 Louisville Road, Frankfort, Kentucky 40601, Monday
through Friday, 8 a.m. to 4:30 p.m.

"Direct Transfer/Rollover Authorization

CONTACT PERSON: Michael Board, Executive Director Office
of Legal Services, Kentucky Public Pensions Authority, 1260
Louisville Road, Frankfort, Kentucky 40601, phone (502) 696-8800
ext. 8647, fax (502) 696-8801, email Legal.Non-
Advocacy@kyret.ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, February 7, 2022)

201 KAR 20:472.
training programs.

Initial approval for dialysis technician

RELATES TO: KRS 314.035, 314.131(1), 314.137

STATUTORY AUTHORITY: KRS 314.131(1), 314.137

NECESSITY, FUNCTION AND CONFORMITY: KRS 314.137
requires the board to promulgate administrative regulations to
regulate dialysis technicians and includes establishing required
standards for training programs. This administrative regulation
establishes the requirements for dialysis technician training
programs.

Section 1. (1) A training program that prepares an individual to
become a credentialed dialysis technician shall be approved by the
board of nursing.

(2)(a) A dialysis technician training program that seeks to be
approved by the board shall file an Application for Dialysis
Technician Training Program [Appreval] and pay a fee of $2,000;
and

(b) The dialysis technician training program shall include with
its application:

1. A copy of the approval of certification for the dialysis
technician training program’s governing organization to operate a
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if-applicable].

Section 2. (1) A training program that prepares an individual to
become a dialysis technician which is located in this state shall
meet the standards established by this administrative regulation.

(2) A training program that is located out of state shall not be
subject to the approval process specified in this administrative
regulation. However, an applicant who has completed an out of
state training program may apply for a dialysis technician
credential pursuant to 201 KAR 20:476, Section 1(1)(b).

Section 3. Renal Dialysis Organization. (1)(a) An organization
which is licensed to operate a renal dialysis center pursuant to 902
KAR 20:018 shall assume full legal responsibility for the overall
conduct of the dialysis technician training program.

(b) The organization shall appoint a program administrator who
shall be administratively responsible for the oversight of the
dialysis technician training program on a twelve (12) month basis.

(c) The organization shall submit to the board in writing the
name of the registered nurse who has been designated to assume
the administrative duties for the program, the date the person will
assume the duties of program administrator, and a copy of his or
her curriculum vitae.

(d) The board shall be notified in writing of a change, vacancy,
or pending vacancy, in the position of the program administrator
within thirty (30) days of the dialysis technician training program’s
awareness of the change, vacancy, or pending vacancy.

(2) The organization shall develop and implement a plan of
organization and administration that clearly establishes the lines of
authority, accountability, and responsibility for each dialysis
technician training program location.

(3) A system of official records and reports essential to the
operation of the dialysis technician training program shall be
maintained according to institutional policy. Provisions shall be
made for the security and protection of records against loss and
unauthorized distribution or use. The system of records shall
include:

(a) A policy that all records shall be maintained for at least five
(5) years;

(b) Provider name, dates of program offerings, and sites of the
training program;

(c) Admission materials,
performance records;

(d) Trainee roster that includes name, date of birth, social
security number, and program completion date;

(e) Faculty records including:

1. Validation of current licensures or credentials; and

2. Performance evaluation for faculty employed more than one
(1) year.

(f) Systematic plan of evaluation;

(g) Graduates of the dialysis technician training program; and

(h) Administrative records and reports from accrediting
agencies.

grades received, and clinical

Section 4. Program Administrator and Assistant Program
Administrator. (1) The program administrator shall have the
following qualifications:

(a) 1. A minimum of a master's degree from an accredited
college or university;

2. A program administrator who currently does not hold a
master’'s degree from an accredited college or university shall [be
required-te] obtain the degree within five (5) years of the effective
date of this administrative regulation. The program administrator
shall provide documentation that shows active and steady
progression towards the degree; and

3. The board may waive the master’s degree requirements
in this paragraph[regquirement] upon a showing that the proposed
program administrator is otherwise qualified, such as possessing
a minimum of eight (8) years of experience in dialysis patient
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care and administration;[-]

(b) A minimum of the equivalent of one (1) year of full time
teaching experience;

(c) At least two (2) years of experience in the care of a patient
with end stage renal disease or who receives dialysis care;

(d) Demonstrated experience or preparation in education that
includes teaching adults, adult learning theory teaching methods,
curriculum development, and curriculum evaluation. A program
administrator without previous program administrator experience
shall have a mentor assigned by the renal dialysis center and an
educational development plan implemented. The assigned mentor
shall have documented experience in program administration;

(e) An active and unencumbered Kentucky registered nurse
license, temporary work permit, or multistate privilege; and

(f) Current knowledge of requirements pertaining to the dialysis
technician training program and credential as established in 201
KAR 20:472, 474, 476, and 478.

(2) A dialysis technician training program may have an
assistant program administrator at each location. An assistant
program administrator shall have the following qualifications:

(a)1. A minimum of a baccalaureate degree in nursing;

2. An assistant program administrator who currently does
not hold a baccalaureate degree in nursing from an accredited
college or university shall [bereguired-to] obtain the degree
within five (5) years of the effective date of this administrative
regulation. The assistant program administrator shall provide
documentation that shows active and steady progression
towards the degree; and

3. The board may waive the baccalaureate degree
requirements in this paragraph[reguirement] upon a showing
that the proposed assistant program administrator is
otherwise qualified, such as possessing a minimum of five (5)
years of experience in dialysis patient care and
administration;[:]

(b) A minimum of the equivalent of one (1) year of full time
teaching experience;

(c) At least two (2) years of experience in the care of a patient
with end stage renal disease or who receives dialysis care;

(d) Demonstrated experience or preparation in education that
includes teaching adults, adult learning theory teaching methods,
curriculum development, and curriculum evaluation. A program
administrator without previous program administrator experience
shall have a mentor assigned by the renal dialysis center and an
educational development plan implemented. The assigned mentor
shall have documented experience in program administration;

(e) An active and unencumbered Kentucky registered nurse
license, temporary work permit, or multistate privilege; and

(f) Current knowledge of requirements pertaining to the dialysis
technician training program and credential as established in 201
KAR 20:472, 474, 476, and 478.

Section 5. Faculty. (1) The faculty shall be adequate in number
to implement the curriculum as determined by program outcomes,
course objectives, the level of the student, and the educational
technology utilized.

(2) The faculty shall be approved by the program administrator
and shall include didactic and clinical faculty.

(3) The name, title, and credential identifying the education and
professional qualifications of each didactic and clinical faculty shall
be provided to the board within thirty (30) days of hire. With each
change in faculty, whether a new hire or a termination or
retirement, an updated list of current faculty shall be provided to
the board.

(4) Didactic faculty.

(a) Didactic faculty shall consist of multidisciplinary

b. A privilege to practice in the state; and

2. A minimum of one (1) year of experience with dialysis
patient care.

(d)[E-A—facultymemberwho—currently_does—not-hold—a

baccalaureate degree from-an-accredited college or university
shalt] [be—reqm-red—te] [—eb&al-n—the—deg-Fee—\mM—twe—@)—year—s
ofthe effectivedate—of this—administrative regulation—Fhe

program —administrator —shall —provide —documentatio .t at
s 9“.5 active-and steady progression towards the degree:

2_the board may waive this fequireme E.HBQ 2 SROWIRG
that the a‘eu. o ef b.e .S otherw S.eq.ua ed o

{e)] Didactic faculty [whe-hold-a-credential-otherthan-asa
registered-nurse] shall document a minimum of two (2) years full
time or equivalent experience in their profession or discipline.

(e)[¢¢)] Didactic faculty shall document preparation in
educational activities in the area of teaching and learning principles
for adult education, including -curriculum development and
implementation. The preparation shall be acquired through planned
faculty in-service learning activities, continuing education offerings,
or academic courses.

(N[¢e)] Didactic faculty hired without prior teaching experience
shall have a mentor assigned and an educational development
plan implemented.

(5) Clinical faculty and preceptors.

(a) Clinical faculty or a preceptor shall hold a current,
unencumbered Kentucky nursing license, temporary work permit,
or multistate privilege or a current, unencumbered Kentucky
dialysis technician credential.

(b) Clinical faculty or a preceptor shall have evidence of clinical
competencies in end stage renal disease and dialysis care.

(c) A preceptor who is a dialysis technician shall hold
certification by one (1) of the following dialysis technician
certification organizations:

1. The Board of Nephrology Examiners Nursing Technology
(BONENT);

2. [;] The Nephrology Nursing Certification Commission
(NNCC);[5] or

3. The National Association
Technicians/Technologists (NANT).

(6) There shall be documentation that the clinical faculty have
been oriented to the course, program outcomes, student learning
objectives, evaluation methods used by the faculty, and
documented role expectations.

of Nephrology

Section 6. Standards for Training. (1) Philosophy, mission, and
outcomes.

(a) The philosophy, mission, and outcomes of the training
program shall be clearly defined in writing by the faculty and shall
be consistent with those of the renal dialysis center.

(b) The program outcomes shall be consistent with those
required by the Centers for Medicare and Medicaid Services and
the dialysis technician certification organizations listed in
subsection (3)[paragraph2)](b) of this section.

(c) The program shall conduct an evaluation to validate that
identified program outcomes have been achieved and provide
evidence of improvement based on an analysis of those results.

(d) The training program shall include a minimum of 200 hours
of didactic course work and 200 hours of direct patient contact. The
didactic course work and direct patient contact shall be at least ten
(10) weeks. The training program shall maintain a log of clinical
hours for each student. It may[shaH] also include an internship of
at least 160 hours. The internship shall begin after two (2)

unsuccessful[suceessful-completion—of] attempts to pass the

members with expertise in the subject matter.

(b) Didactic faculty shall possess:

1.[rave] A minimum of a baccalaureate degree from an
accredited college or university; or

2. An_associate degree from an accredited school of
nursing.

(c) Nursing didactic faculty shall possess:

1. a. A current state license as areqgistered nurse; or
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final examination. The internship shall be completed prior to a
third final examination attempt. The internship shall be under the
supervision of a registered nurse and shall include a preceptor.

(2) The curricula of the program shall minimally include the
following topics:

(a) The legal and ethical aspects of practice including:

1. The history of dialysis;

2. The state and federal

regulations governing dialysis
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including 201 KAR 20:478, 902 KAR 20:018, 907 KAR 1:400, and
42 C.F.R. 494.140;

3. The resources available for pursuing personal and career
development;

4. The principles and legal
communication, and patient rights;

5. The roles of the dialysis
multidisciplinary team members;

6. The principles related to patient safety; and

7. The role of the board of nursing.

(b) Anatomy and physiology applicable to renal function
including:

1. Renal anatomy;

2. Organs of the urinary system and components of the
nephron; and

3. Functions of the normal kidney.

(c) Diseases of the kidney including:

1. Causes and complications of acute renal failure; and

2. Causes and complications of chronic renal failure.

(d) The psychosocial and physical needs of the end stage
renal disease (ESRD) patient and family including:

1. The impact on family and social systems;

2. Coping mechanisms utilized,;

3. Rehabilitative needs;

4. Community resources available;

5. All aspects of renal diet and fluid restrictions; and

6. Educational needs of patients receiving dialysis including the
role of the technician and resources available.

(e) The principles of pharmacology as related to ESRD
including:

1. Commonly used medications and their side effects;

2. The principles of medication administration;

3. The indications, dosage, action, and adverse effects of
heparin, local anesthetics, and normal saline; and

4. The accurate administration of heparin, local anesthetics,
and normal saline.

(f) Aseptic techniques and established
practices including:

1. Dialysis precautions as issued by the United States Centers
for Disease Control; and

2. Proper hand washing technique.

(g) Principles of dialysis and dialysis treatment including:

1. Definitions and terminology;

2. Principles of osmosis, diffusion, ultrafiltration, and fluid
dynamic;

3. The structure and function of various types of circulatory
access sites and devices;

4. The indications, advantages, disadvantages, and
complications of internal arteriovenous (A/V) fistulas and A/N
grafts, and central venous access devices;

5. The various types of dialyzers;

6. The benefits, risks, and precautions associated with dialyzer
reuse;

7. The purpose and concept of water treatment;

8. Knowledge and ability to manage and operate dialysis
equipment;

9. Knowledge and ability to appropriately monitor and collect
data throughout the course of treatment;

10. The etiology, signs and symptoms, prevention, intervention
and treatment, and options for the most common complications;

11. The knowledge and ability to safely initiate and discontinue
treatment; and

12. Routine laboratory tests, values, and collection techniques.

(h) Other treatment modalities for ESRD including:

1. Renal transplantation; and

2. Home dialysis options.

(3) Implementation of the curriculum.

(a) There shall be a written plan, including supporting rationale,
which describes the organization and development of the
curriculum.

(b) The curriculum plan shall reflect the philosophy, mission,
and outcomes of the program and shall prepare the student to
meet the qualifications for certification as established by the Board

aspects of documentation,

technician and other

infection control
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of Nephrology Examiners Nursing Technology (BONENT), the
Nephrology Nursing Certification Commission (NNCC), or the
National Association of Nephrology Technicians/Technologists
(NANT).

(c) The dialysis technician training program shall have written
measurable program outcomes that reflect the role of the dialysis
technician graduate upon completion of the program.

(d) The dialysis technician training program shall be logical and
sequential, and shall demonstrate an increase in difficulty and
complexity as the student progresses through the program.

(e) A course syllabus shall be developed to include outcomes,
planned instruction, learning activities, and method of evaluation.

(f) The teaching methods and activities of both instructor and
learner shall be specified. The activities shall be congruent with
stated objectives, and content shall reflect adult learning principles.

(g) A copy of the course syllabus shall be on file in the dialysis
technician training program office and shall be available to the
board upon request.

(h) Any proposed substantive changes to the dialysis
technician training program syllabus shall be submitted to the
board in writing at least two (2) months prior to implementation and
shall not be implemented without approval from the board. A
substantive change is any change in the philosophy, mission, or
outcomes that results in a reorganization or reconceptualization of
the entire curriculum.

(i) Training may be offered through distance learning
technologies. Training offered through the use of distance learning
technologies shall be comparable to the training offered in a
campus based program.

(4) The curriculum shall require that the student hold a current
Basic Life Support (BLS) certificate.

Section 7. Students in Dialysis Technician Training Programs.
(1) Preadmission requirements shall be stated [ard-published] in
all publications utilized by the dialysis technician training program
including recruitment materials.

(a) Program information communicated by the program shall
be accurate, complete, consistent, and publicly available.

(b) Participation shall be made available for students in the
development, implementation, and evaluation of the program.

(2) Written dialysis technician training program student policies
shall be accurate, clear, and consistently applied.

(3) Upon admission to the training program, each student shall
be advised in electronic or written format of policies pertaining to:

(a) Prerequisites for admission, readmission, or dismissal;

(b) Evaluation methods that include the grading system;

(c) Any fees or expenses associated with the training program
and refund policies;

(d) Health requirements and other standards as required by the
renal dialysis center;

(e) Student responsibilities;

(f) A plan for emergency care while in the clinical setting; and

(g) Program completion requirements.

(4) A student enrolled in a training program is exempt from the
credentialing requirement while enrolled. The student shall use the
title dialysis technician (DT) trainee.

Section 8. Program Completion Requirements. (1)
Requirements for successful completion of the dialysis technician
training program shall be clearly specified.

(2) The requirements shall provide evidence of clinical
competency through the use of evaluation methods and tools that
measure the progression of the student’s cognitive, affective, and
psychomotor achievement of clinical outcomes based on published
rubrics and sound rationale.[;]

(3) Students shall have sufficient opportunities in simulated or
clinical settings to develop psychomotor skills essential for safe,
effective practice.

(4) A final examination shall be administered only during the
final forty (40) hours of the first 400 hours of the training program.

(@) The final examination shall be mapped to program
outcomes and blueprinted to the examination content of one (1) of
the certification organizations as listed in Section 6(3)[{2}](b) of this
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administrative regulation.

(b) Following successful completion of the final examination,
the student may begin the internship.

(5) The individual who successfully completes the training
program, including the internship, shall receive a certificate of
completion that documents the following:

(a) Name of individual;

(b) Title of training program, date of completion, and location;

(c) Provider's name;

(d) The program code number issued by the board;[:] and

(e) Name and signature of the program administrator or the
assistant program administrator.

(6) The program shall submit the List of Dialysis Technician
Training Program Graduates within three (3) working days of the
program completion date.

Section 9. Incorporation by Reference. (1) The following
material is[materiats-are] incorporated by reference:

(a) "Application for Dialysis Technician Training Program[
Approval]", 4/2021; and

(b) “List of Dialysis Technician Training Program Graduates”,
4/2021.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222-5172, Monday through Friday, 8 a.m. to 4:30 p.m. This
material is also available on the board’s Web site at
https://kbn.ky.gov/legalopinions/Pages/laws.aspx.

CONTACT PERSON: Jeffrey R. Prather, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 338-2851, email jeffrey.prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, February 7, 2022)

201 KAR 20:474. Continuing approval and periodic
evaluation of dialysis technician training programs.

RELATES TO: KRS 314.035, 314.131(1), 314.137

STATUTORY AUTHORITY: KRS 314.131(1), 314.137

NECESSITY, FUNCTION AND CONFORMITY: KRS 314.137
requires the board to promulgate administrative regulations to
regulate dialysis technicians_and includes establishing required
standards for training programs. This administrative regulation
establishes the requirements for continued approval of dialysis
technician training programs.

Section 1. Renal Dialysis Center Survey and Certification. (1)
The board shall retain jurisdiction over dialysis technician training
programs and may conduct site visits or other investigations into
any allegation that may constitute a violation of 201 KAR 20:472 or
this administrative regulation[203KAR-20:474]. The board may
conduct a site visit at any time during normal business hours,
and may also conduct site visits when the Centers for Medicaid
and Medicare Services (CMS) conducts a survey or site visit of the
renal dialysis center utilized by the dialysis technician training
program.

(2) A dialysis technician training program shall notify the board
regarding CMS site visits:

(a) Within thirty (30) days following the site visit that it has
occurred; and

(b) Within ninety (90) days following the close of the site visit,
the program shall forward all correspondence and reports from
CMS concerning the site visit, any statement of deficiencies,
subsequent plan of correction, and the continued approval
certification.

Section 2. Dialysis Technician Training Program Evaluation.
(1) To verify continued compliance with 201 KAR 20:472, the
program shall submit progress reports or periodic supplemental
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reports, completed questionnaires, surveys, and other related
documents as requested by the board.

(2) A dialysis technician training program shall perform a
systematic review of the training program that results in continuing
improvement. This process shall result in an evaluation report that
is submitted to the board on an annual basis.

(3) Data collection for the evaluation report shall be on-going
and shall reflect aggregate analysis and trending.

(4) The evaluation report shall include specific responsibilities
for data collection methods, individuals or groups responsible,
frequency of data collection, indicators of achievement, findings,
and outcomes for evaluating the following aspects of the dialysis
technician training program:

(a) Organization and administration of the dialysis technician
training program;

(b) Curriculum;

(c) Teaching and
education;

(d) Faculty evaluation;

(e) Student achievement of program outcomes;

(f) Student completion rates;

(g) Student certification achievement rates; and

(h) Clinical resources.

(5) If a dialysis technician training program utilizes distance
education for didactic instruction, it shall evaluate and assess the
educational effectiveness of its distance education program to
ensure that the distance education is substantially comparable to
face to face education.

(6) The evaluation report shall provide evidence that the
outcomes of the evaluation process are used to improve the quality
and strength of the dialysis technician training program.

learning methods including distance

Section 3. Voluntary Closure of a Dialysis Technician Training
Program.

(1) A dialysis technician training program that intends to close
shall submit written notification to the board at least six (6) months
prior to the planned closing date.

(2) The dialysis technician training program may choose one
(1) of the following procedures for closing:

(a) The dialysis technician training program shall continue to
operate until the last class enrolled has completed training;[-]

1. The program shall continue to meet the standards until all
students enrolled have completed the program;[:]

2. The official closing of the program shall be the date on the
certificate of the last graduate; and[:]

3. The dialysis technician training program shall notify the
board in writing of the official closing date; or[:]

(b) The dialysis technician training program shall close the
program following the transfer of students to other approved
dialysis technician training programs;[-]

1. The program shall continue to meet the standards until all
students have transferred;[:]

2. The names of students who have transferred to approved
programs and the date of the last student transfer shall be
submitted to the board by the renal dialysis center;_and[:]

3. The date of the last student transfer shall be the official
closing date of the program.

(3) Custody of records.

(a) The dialysis technician training program that continues to
operate shall retain responsibility for the records of the students
and graduates. The board shall be advised of the arrangement
made to safeguard the records.

(b) The dialysis technician training program that ceases to exist
shall transfer training logs and certificates of completion of each
student and graduate to a third party vendor approved by the
Council for Postsecondary Education for safekeeping.

Section 4. Continued Approval of a Dialysis Technician
Training Program.

(1) To receive continued approval, a dialysis technician training
program shall:

(@) File a completed Application for Dialysis Technician
Training Program[-Appreval], as incorporated by reference in
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201 KAR 20:472;

(b) Submit an annual program evaluation summary report as
required by Section 2(2) of this administrative regulation;

(c) Submit a list of current faculty including the name, title, and

credential identifying the educational and professional
qualifications of each instructor; and

(d) Pay a fee of $1,000.

(2)(a) The material required to be submitted by

subsection[paragraph] (1) of this section shall be submitted at

least ninety (90) days prior to the end of the current approval
period.

(b) If any of the material required to be submitted pursuant to
subsection[paragraph] (1) of this section is submitted less than
ninety (90) days, but more than thirty (30) days prior to the end of
the current approval period, an additional fee of $300 shall be
charged. Nonpayment of this fee shall result in denial of the
application for continued approval.

(c) If material required to be submitted pursuant to
subsection[paragraph] (1) of this section is submitted less than
thirty (30) days prior to the end of the current approval period, the
material shall not be accepted. The program shall lapse at the end
of the current approval period and the renewal fee shall be
forfeited.

(3) Continued approval shall be based on compliance with the
standards established in 201 KAR 20:472 and this administrative
regulation.

(4) Continued approval shall be granted for a two (2) year
period.

(5) If a program fails to seek renewal of its approval status
thirty (30) days prior to the end of the current approval period, the
approval shall lapse at the end of the current approval period.

Section 5. Reinstatement of Dialysis Technician Training
Programs.

(1) A program with lapsed approval shall cease all training
activity until provided with written notice of the reinstatement of
approval.

(2) A dialysis training program that has closed or that has a
lapsed or withdrawn approval status may seek to reinstate
approval as follows:

(@) File a completed Application for Dialysis Technician
Training Program[-Appreval], as incorporated by reference in
201 KAR 20:472;

(b) If applicable, file evidence of compliance with the
requirements of any order issued by the board in accordance with
Section 8 of this administrative regulation; and

(c) Pay a fee of $1,000.

Section 6. Site Visits. (1) A representative of the board may
conduct a site visit at any time during normal business hours.

(2) The following situations may be cause for a site visit to
determine if the standards of 201 KAR 20:472 and this
administrative requlation[203-KAR-20:474] are being met:

(@) Change of status by CMS or an accrediting body
recognized by CMS;

(b) Providing false or misleading information to students or the
public concerning the dialysis technician training program;

(c) A written complaint received from faculty, students, or the
general public relating to a violation of 201 KAR 20:472 or this
administrative requlation[201-KAR-20:474];

(d) A change in physical facilities;

(e) Information received by the board that may indicate a
violation of 201 KAR 20:472 or this administrative
requlation[204KAR-20:474]; and

(f) Failure to submit reports as required by 201 KAR 20:472 or
this administrative regulation[20+-KAR-20:474].

Section 7. Action Following Site Visit. (1)(a) Following a site
visit and prior to board consideration, a draft of the site visit report
shall be made available to the program administrator for review
and correction of factual data.

(b) The program administrator shall be available during the
discussion of the report at the board committee to provide
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clarification.

(c) If the site visit results in a finding of non-compliance with
201 KAR 20:472 or this administrative regulation[201—KAR
20:474] by the dialysis technician training program, a letter shall be
sent to the program administrator regarding any requirements to be
met.

(d) The board shall notify in writing the dialysis technician
training program of the time frame within which it shall meet the
requirements. The board shall verify that the requirements have
been met.

(2)(a) If the dialysis technician training program is unable to
meet the requirements in the time set by the board, it may request
additional time. The boardf—r-its-diseretion;} may grant or deny
this request based on the rationale for the request.

(b) If the board denies the request for additional time, it shall
begin the process established in Section 8 of this administrative
regulation.

Section 8. Withdrawal of Approval. (1) lf[ir-the-event-that] the
standards are not being met, the board shall send written notice to
the program administrator of the affected dialysis technician
training program of its intent to withdraw approval. The written
notice shall be sent return receipt requested.

(2) When making this determination, the board shall consider
the following factors:

(a) The number and severity of the deficiencies;

(b) The length of time in which the deficiencies have existed,;
and

(c) Any exigent circumstances.

(3) Within thirty (30) days of receipt of the written notice, the
program administrator of the affected program may request an
administrative hearing pursuant to KRS Chapter 13B. If an
administrative hearing is not requested, program approval shall be
withdrawn and the dialysis technician training program shall be
closed. A closed program shall comply with Section 3 of this
administrative regulation.

(4)(@) If a program of nursing requests an administrative
hearing, that hearing shall be held within sixty (60) days of the
request.

(b) The hearing shall be held before a hearing officer
designated by the board pursuant to KRS Chapter 13B.

(c) If the order of the board is adverse to the dialysis technician
training program, the board may impose the following costs:

1. The cost of the stenographic services;

2. The cost of any expert witness, including travel;

3. Travel for other witnesses;

4. Document reproduction costs; and

5. The cost of the hearing officer which shall be $400 per day.

(5)(a) The dialysis technician training program that has been
closed shall assist a currently enrolled student to transfer to an
approved dialysis technician training program.

(b) A dialysis technician training program that fails to assist
students as required in this subsection shall be ineligible for
reinstatement for at least one (1) year.

CONTACT PERSON: Jeffrey R. Prather, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 338-2851, email jeffrey.prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, February 7, 2022)

201 KAR 20:476.
requirements  for
reinstatement.

Dialysis technician
initial  credentialing,

credentialing
renewal, and

RELATES TO: KRS 314.035, 314.103, 314.131(1), 314.137

STATUTORY AUTHORITY: KRS 314.131(1), 314.137

NECESSITY, FUNCTION AND CONFORMITY: KRS 314.137
requires the board to promulgate administrative regulations to
regulate dialysis technicians, _and includes establishing
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credentialing _requirements. This administrative regulation
establishes the requirements for credentialing dialysis technicians,
initially, by renewal, and by reinstatement.

Section 1. Requirements for |Initial Dialysis Technician
Credential. (1) An individual who wants to be credentialed as a
dialysis technician (DT) in order to engage in dialysis care shall:

(a) File with the board the Application for Dialysis Technician
Credential;

(b) Pay the fee established in Section 4 of this administrative
regulation;

(c) Have completed a board approved DT training program;

(d) Submit the Checklist for Dialysis Technician Competency
Validation; and

(e) Submit a criminal record check pursuant to subsection (3)
of this section and meet the requirements of that subsection.

(2)(a) In addition to the requirements of subsection (1)(a), (b),
(d), and (e) of this section, an applicant who has completed an out
of state DT training program that is not approved by the board and
who does not hold certification from one (1) of the certification
organizations listed in subsection (4)(b) of this section shall submit
to the board the training program’s curriculum and evidence of
completion of the training program.

1. The board or its designee shall evaluate the applicant’s
training program to determine its comparability with the standards
as established in 201 KAR 20:472.

2. The board or its designee shall advise an applicant if the
training program is not comparable and specify what additional
components shall be completed to meet the requirements of 201
KAR 20:472, Section 6.

(b) In addition to the requirements of subsection (1)(a), (b), (d),
and (e) of this section, an applicant who has completed an out of
state DT training program that is not approved by the board and
who holds certification from one (1) of the certification
organizations listed in subsection (4)[-—paragraph—](b) of this
section shall complete an educational module that covers the
information contained in 201 KAR 20:472, Section 6(2)(a)2.

(3)(@) The criminal record check shall have been completed
within six (6) months of the date of the application by the
Department of Kentucky State Police (KSP) and the Federal
Bureau of Investigation (FBI) using the FBI Applicant Fingerprint
Card. The applicant shall pay any fee required by the KSP and the
FBI.

(b) The applicant shall provide to the board a certified or
attested copy of the court record of any misdemeanor or felony
conviction in any jurisdiction, except for traffic-related
misdemeanors (other than DUI) or misdemeanors that are older
than five (5) years. The applicant shall provide to the board a letter
of explanation that addresses each conviction.

(c) A felony or misdemeanor conviction shall be reviewed by
the board to determine if the application shall be processed with no
further action. If further action is found as[deemed] necessary, the
application shall not be processed unless the applicant has entered
into an agreed order with the board. If the parties are unable to
agree on terms and conditions for an agreed order, an
administrative hearing shall be held.

(4)(a) After the applicant has met the requirements of
subsection (1)(a), (b), (c), (d), and (e) of this section, the board
shall issue a provisional credential to the applicant. The applicant
shall be referred to as a DT Applicant. The DT Applicant shall
practice dialysis care under the supervision of a registered nurse.

(b) The provisional credential shall expire eighteen (18) months
from the date the application is received by the board. During that
time, the applicant shall obtain certification from one (1) of the
following certification organizations:

1. The Board of Nephrology Examiners Nursing Technology
(BONENT);

2. The Nephrology Nursing Certification Commission (NNCC);
or

3. The National Association of
Technicians/Technologists (NANT).

(c) If the applicant fails to obtain certification as established in
paragraph (b) of this subsection[set—ferth—above], the

Nephrology

2402

application shall lapse. The applicant may reapply by completing
the training program again and meeting the requirements of
subsection (1)(a), (b), (c), (d), and (e) of this section. However, a
provisional credential shall not be issued.

(5) The DT Applicant shall only practice dialysis care as a DT
Applicant until:

(a) The credential is issued;

(b) The application is denied by the board; or

(c) The application lapses.

(6)(a) Upon approval of the Application for Dialysis Technician
Credential pursuant to subsection (1) of this section and the
applicant’s successful certification pursuant to subsection (4) of
this section, the board shall issue the DT credential.

(b) If the credential is issued prior to May 1, it shall expire on
October 31 of the current credentialing period as defined in 201
KAR 20:085, Section 2.

(c) If the credential is issued on or after May 1, it shall expire
on October 31 of the succeeding credentialing period as defined in
201 KAR 20:085, Section 2.

(d) After the issuance of the initial DT credential, the
credentialing period shall be as defined in 201 KAR 20:085,
Section 2.

Section 2. Renewal. (1) To be eligible for renewal of the
credential, the DT shall submit prior to the expiration date of the
credential:

(@) The Application for Dialysis Technician Credential
Renewal[ef-the-DialysisFechnician-Credential];

(b) The fee established in Section 4 of this administrative
regulation; and

(c) Evidence of current certification by one (1) of the

organizations listed in Section 1(4)(b) of this administrative
regulation.
(2) If the application form is submitted online at

www.kbn.ky.gov[en-tre], it shall be received by the board prior
to midnight on the last day of the credentialing period.

(3) If a paper application is submitted, it shall be received no
later than the last day of the credentialing period. If the application
is not received by the board until after the last day of the
credentialing period, the application shall have been postmarked at
least seven (7) days prior to the last day of the credentialing
period.

(4) All information needed to determine that an applicant meets
the requirements for renewal of credential shall be received by the
board no later than the last day of the credentialing period. If the
information is not received by the board until after the last day of
the credentialing period, in order to be considered by the board for
the current renewal, the information shall have been postmarked at
least seven (7) days prior to the last day of the credentialing
period.

(5) Failure to comply with these requirements shall result in the
credential lapsing. A person whose credential has lapsed shall
comply with Section 3 of this administrative regulation to reinstate
the credential.

Section 3. Reinstatement. (1) If the DT credential has lapsed
for less than twelve (12) months, an individual may reinstate the
credential as follows:

(a) Submit the Application for Dialysis Technician Credential;

(b) Provide evidence of certification from a DT certification
organization listed in Section 1(4)(b) of this administrative
regulation;

(c) Pay the fee established in Section 4 of this administrative
regulation; and

(d) Provide a criminal record check by the Department of the
Kentucky State Police (KSP) and the Federal Bureau of
Investigation (FBI) and comply with the requirements of subsection
(2) of this section.

(2)(a) The criminal record check shall have been completed
within six (6) months of the date of the application by the
Department of Kentucky State Police (KSP) and the Federal
Bureau of Investigation (FBI) using the FBI Applicant Fingerprint
Card. The applicant shall pay any fee required by the KSP and the
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FBI.

(b) The applicant shall provide to the board a certified or
attested copy of the court record of any misdemeanor or felony
conviction in any jurisdiction, except for traffic-related
misdemeanors (other than DUI) or misdemeanors that are older
than five (5) years. The applicant shall provide to the board a letter
of explanation that addresses each conviction.

(c) A felony or misdemeanor conviction shall be reviewed by
the board to determine if the application shall be processed with no
further action. If further action is found as[deemed] necessary, the
application shall not be processed unless the applicant has entered
into an agreed order with the board. If the parties are unable to
agree on terms and conditions for an agreed order, an
administrative hearing shall be held.

(3) If the DT credential has lapsed for more than twelve (12)
months, an individual may reinstate the credential by one (1) of the
following methods.

(a) If the DT has not worked as a DT in another state, the
individual shall:

1. Complete a DT training program approved by the board,;

2. After completion of the training program, submit an
Application for Dialysis Technician Credential;

3. The supervising registered nurse shall complete and submit
the Checklist for Dialysis Technician Competency Validation to the
board,;

4. Pay the fee established by Section 4 of this administrative
regulation;

5. Provide a criminal record check by the KSP and the FBI and
comply with subsection (2) of this section; and

6. Provide evidence of certification from a DT certification
organization listed in Section 1(4)(b) of this administrative
regulation.

(b) If the DT has worked as a DT in another state, the
individual shall:

1. Submit an Application for Dialysis Technician Credential;

2. Submit verification of working as a DT in another state;

3. Pay the fee established by Section 4 of this administrative
regulation;

4. Provide a criminal record check by the KSP and the FBI and
comply with subsection (2) of this section; and

5. Provide evidence of certification from a DT certification
organization listed in Section 1(4)(b) of this administrative
regulation.

(4) An Application for Dialysis Technician Credential submitted
for reinstatement shall be valid for one (1) year from the date of
receipt by the board.

(5) Upon approval of the application, the credential shall be
reinstated.

Section 4. Fees. (1) The application fee for the initial credential
shall be seventy (70) dollars.

(2) The credential renewal fee shall be thirty-five (35) dollars.

(3) The credential reinstatement fee shall be $100.

(4) A fee of ten (10) dollars shall be charged for issuing a
duplicate of the credential.

(5) A check submitted to the board for payment of a fee that is
returned by the bank for nonpayment shall be assessed a return
check fee of thirty-five (35) dollars.

(6) A fee of ten (10) dollars shall be charged for written
verification of a dialysis technician credential. If submitted in list
format, a fee of ten (10) dollars for the first name shall be assessed
and a fee of one (1) dollar shall be assessed for each additional
name.

(7) A fee of twenty-five (25) dollars shall be charged for a name
change and the issuance of a new credential.

(8) All fees shall be nonrefundable.

Section 5. Material Incorporated by Reference. (1) The
following material is[materials-are] incorporated by reference:

(a) “Application for Dialysis Technician Credential”, 4/2021;

(b) “Application for Dialysis Technician Credential Renewall

i i ici ial]”, 4/2021; and

(c) “Checklist for Dialysis Technician Competency Validation”,
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4/2021.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, Monday through Friday, 8:00 a.m. to 4:30 p.m. This
material is also available on the board's Web site at
https://kbn.ky.gov/legalopinions/Pages/laws.aspx.

CONTACT PERSON: Jeffrey R. Prather, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 338-2851, email jeffrey.prather@ky.gov.

BOARDS AND COMMISSIONS
Board of Nursing
(As Amended at ARRS, February 7, 2022)

201 KAR 20:478. Dialysis technician scope of practice,
discipline, and miscellaneous requirements.

RELATES TO: KRS 314.021, 314.035, 314.089, 314.091,
314.103, 314.137, 314.991

STATUTORY AUTHORITY: KRS 314.131(1), 314.137

NECESSITY, FUNCTION AND CONFORMITY: KRS 314.137
requires the board to promulgate administrative regulations to
regulate dialysis technicians and _includes establishing
provisions for discipline and further regulating as necessary.
This administrative regulation establishes the scope of practice and
disciplinary procedures for dialysis technicians.

Section 1. Scope of Practice. (1) The scope of practice of a
dialysis technician shall include the following and shall be
performed under the direct, on-site supervision of a registered
nurse, an advanced practice registered nurse, a physician, or a
physician’s assistant:

(a) Preparation and cannulation of peripheral access sites
(arterial-venous fistulas and arterial-venous grafts);

(b) Initiating, delivering, or discontinuing dialysis care;

(c) Administration of the following medications only:

1. Heparin 1:1000 units or less concentration either to prime
the pump, initiate treatment, or for administration throughout the
treatment, in an amount prescribed by a physician, physician’s
assistant, or advanced practice registered nurse. The dialysis
technician shall not administer heparin in concentrations greater
than 1:1000 units;

2. Normal saline via the dialysis machine to correct dialysis-
induced hypotension based on the facility's medical protocol.
Amounts beyond that established in the facility’s medical protocol
shall not be administered without direction from a registered nurse
or a physician; and

3. Intradermal lidocaine, in an amount prescribed by a
physician, physician’s assistant, or advanced practice registered
nurse;

(d) Assistance to the registered nurse in data collection;

(e) Obtaining a blood specimen via a dialysis line or a
peripheral access site;

(f) Responding to complications that arise in conjunction with
dialysis care; and

(g) Performance of other acts as delegated by the registered
nurse pursuant to 201 KAR 20:400.

(2) The scope of practice of a dialysis technician shall not
include:

(a) Dialysis care for a patient whose condition is
found[determined] by the registered nurse to be critical,

fluctuating, unstable, or unpredictable;

(b) The connection and disconnection of patients from, and the
site care and catheter port preparation of, percutaneously or
surgically inserted central venous catheters; and

(c) The administration of blood and blood products.

Section 2. Discipline of a Dialysis Technician. (1) The board
may[shal-have-the-authority-te] discipline a dialysis technician
(DT) or a dialysis technician applicant (DTA) for:
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(a) Failure to safely and competently perform the duties of a
DT or DTA as established in this administrative regulation;

(b) Practicing beyond the scope of practice as established in
this administrative regulation;

(c) Conviction of any felony, or a misdemeanor involving drugs,
alcohol, fraud, deceit, falsification of records, a breach of trust,
physical harm or endangerment to others, or dishonesty under the
laws of any state or of the United States. The record of conviction
or a copy thereof, certified by the clerk of the court or by the judge
who presided over the conviction, shall be conclusive evidence;

(d) Obtaining or attempting to obtain a credential by fraud or
deceit;

(e) Abusing controlled substances, prescription medications, or
alcohol;

(f) Use, or impairment as a consequence of use, of alcohol or
drugs while on duty as a dialysis technician, dialysis technician
trainee, or dialysis technician applicant;

(g) Possession or use of a Schedule | controlled substance;

(h) Personal misuse or misappropriation for use of others of
any drug placed in the custody of the DT or DTA for administration;

(i) Falsifying or in a negligent manner making incorrect entries
or failing to make essential entries on essential records;

() Having a dialysis technician credential disciplined by
another jurisdiction on grounds sufficient to cause a credential to
be disciplined in this Commonwealth;

(k) Practicing without filing an Application for Dialysis
Technician Credential_as incorporated by reference in 201 KAR
20:476, or without holding a dialysis technician credential;

() Abuse of a patient;

(m) Theft of facility or patient property;

(n) Having disciplinary action on a professional or business
license;

(o) Violating any lawful order or directive previously entered by
the board,;

(p) Violating any applicable requirement of KRS Chapter 314
or 201 KAR Chapter 20;

(g) Having been listed on the nurse aide abuse registry with a
substantiated finding of abuse, neglect, or misappropriation of
property; or

() Having violated the confidentiality of information or
knowledge concerning any patient, except as authorized or
required by law.

(2) The discipline may include the following:

(@) Immediate temporary suspension of the credential,
following the procedure established in KRS 314.089;

(b) Reprimand of the credential;

(c) Probation of the credential for a specified period of time,
with or without limitations and conditions;

(d) Suspension of the credential for a specified period of time;

(e) Permanent revocation of the credential; or

(f) Denying the Application for Dialysis Technician Credential,
as incorporated by reference in 201 KAR 20:476.

(3) The board shall follow the procedures established in and
have the authority established in KRS 314.091, 201 KAR 20:161,
and 201 KAR 20:162 for management and resolution of complaints
filed against a dialysis technician.

(4) In addition to the provisions of subsection (3) of this
section, the board may impose a civil penalty of up to $10,000.

Section 3. Miscellaneous Requirements. (1) A[Any] person
credentialed by the board as a dialysis technician shall maintain a
current mailing address and email address with the board and
immediately notify the board in writing of a change of mailing
address or email address.

(2)(a) Holding a credential shall constitute consent by the
dialysis technician to service of notices or orders of the board.
Notices and orders shall be sent to the mailing address on file with
the board.

(b) Any notice or order of the board mailed or delivered to the
mailing address on file with the board shall constitute valid service
of the notice or order.

(3) A[Any] dialysis technician credentialed by the board shall,
within ninety (90) days of entry of the final judgment, notify the
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board in writing of any misdemeanor or felony conviction in this or
any other jurisdiction.

(4) A[Any] dialysis technician credentialed by the board shall,
within ninety (90) days of entry of a sanction specified in this
subsection, notify the board in writing if any professional or
business license that is issued to the person by any agency of the
commonwealth or any other jurisdiction:

(a) Is surrendered or terminated under threat of disciplinary
action;

(b) Is refused, limited, suspended, or revoked; or

(c) If renewal is denied.

(5) If the board has reasonable cause to believe that any DT or
DTA is unable to practice with reasonable skill and safety or has
abused alcohol or drugs, it shall require the person to submit to a
substance use disorder evaluation or a mental or physical
examination by a board approved practitioner.

(a) Holding a credential shall constitute:

1. Consent by the dialysis technician to a substance use
disorder evaluation, mental examination, or physical examination if
directed in writing by the board. The direction to submit to an
evaluation or examination shall contain the basis for the board’s
concern that the technician is unable to practice safely and
effectively; and

2. Waiver of objections to the admissibility of the examining
practitioner’s testimony or examination reports on the grounds of
privileged communication.

(b) The dialysis technician shall bear the cost of substance use
disorder evaluation, mental examination, or physical examination
ordered by the board.

(c) Upon failure of the dialysis technician to submit to a
substance use disorder evaluation, mental examination, or physical
examination ordered by the boardf-untess-due-to-cireumstances
beyond-the-person’s—control] the board may[shal] initiate an
action for immediate temporary suspension pursuant to KRS
314.089 or deny an application until the person submits to the
required examination.

(d) If a substance use disorder evaluation, mental examination,
or physical examination pursuant to this subsection results in a
finding that indicates that the dialysis technician is unable to
practice with reasonable skill and safety or has abused alcohol or
drugs, the dialysis technician shall be subject to disciplinary
procedures as established in this administrative regulation.

(6) Due process procedures, including appeal, pertaining to
this administrative regulation shall be conducted in accordance
with KRS Chapter 13B.

CONTACT PERSON: Jeffrey R. Prather, Kentucky Board of
Nursing, 312 Whittington Parkway, Suite 300, Louisville, Kentucky
40222, phone (502) 338-2851, email jeffrey.prather@ky.gov.

TOURISM, ARTS AND HERITAGE CABINET
Department of Fish and Wildlife Resources
(As Amended at ARRS, February 7, 2022)

301 KAR 4:091. Buying and selling mounted wildlife
specimens.

RELATES TO: KRS 150.010, 150.180, 150.411, 26 U.S.C.
501(c)(3)

STATUTORY AUTHORITY: KRS 150.025(1)(c), 150.4111(1),
150.4112, 150.4113

NECESSITY, FUNCTION, AND CONFORMITY: KRS
150.025(1)(c) authorizes the department to promulgate
administrative regulations establishing requirements for buying,
selling, or transporting wildlife. KRS 150.4111 authorizes licensed
taxidermists to buy and sell legally taken inedible wildlife parts for
the purpose of mounting. KRS 150.4112 authorizes the department
to promulgate administrative regulations that[which] allow resident
nonprofit 26 U.S.C. 501(c)(3) institutions to sell donated mounted
wildlife specimens and to provide a means by which each
transaction is recorded for certain wildlife mounts. KRS 150.4113
authorizes the department to promulgate administrative regulations
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to allow the sale and purchase of mounted wildlife specimens and

to provide a means by which each transaction is recorded for

certain wildlife mounts. This administrative regulation establishes

the requirements for the buying and selling of mounted wildlife

specimens.
Section 1. Definitions. (1) "Deer" Odocoileus

virginianus.

(2) "EIK" means Cervus elaphus nelsoni.

(3) "Wild turkey" means Meleagris gallopavo sylvestris.

(4) “Black bear” means Ursus americanus.

(5) “Bobcat” means Lynx rufus.

means

Section 2. (1) A mounted wildlife specimen purchased from or
sold to a licensed taxidermist pursuant to KRS 150.4111 shall be
exempt from the requirements of this administrative regulation.

(2) A mounted wildlife specimen may be bought or sold by any
person or entity, except as prohibited by federal law.

(3) A nonprofit charitable, religious, or educational institution,
which has qualified for exemption pursuant to 26 U.S.C. 501(c)(3),
may sell mounted wildlife specimens if the mounts have been
donated, except as prohibited by federal law.

(4) Prior to selling a mounted wildlife specimen of a species
established in paragraphs (a) through (e) of this subsection, the
seller shall first obtain a registration number from the department
by completing the online registration process on the department’s
Web site at fw.ky.gov for each mounted specimen of:

(a) Black bear;

(b) Bobcat;

(c) Deer;

(d) Elk; or

(e) Wild turkey.

(5) Prior to selling a mounted wildlife specimen of a species
established in subsection (4) of this section, the seller shall affix
the registration number to the mount in a clear and legible manner.

(6) A department registration number shall be required for each
sale of a mounted wildlife specimen established in subsection (4)
of this section.

CONTACT PERSON: Beth Frazee, Department of Fish and
Wildlife Resources, Arnold L. Mitchell Building, #1 Sportsman's
Lane, Frankfort, Kentucky 40601, phone (502) 564-3400, fax (502)
564-0506, email fwpubliccomments@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 15:020. Abandoned vehicles[Befinitions].

RELATES TO: KRS 189.450, 189.751, 189.752, 189.753,
376.275

STATUTORY AUTHORITY: KRS 189.753(3)

NECESSITY, FUNCTION, AND CONFORMITY: KRS
189.753(3)_requires[direets] the Department of Kentucky State
Police to promulgate administrative regulations to carry out
the provisions of KRS 189.753, relating to abandoned vehicles
[depanmen%] [of State Police] [teHeeateuabandened—vethele&

]. This administrative regulatlon

and-notify-the-ewners-efvehicles
establishes[is—adeopted-to—establish][define] the procedures for

location, removal, notification of owners and sale of abandoned
vehicles.

Sectlon 1. Deflnltlons (1) "Department" is

eemreuedraeeess#ughway&as] defined by[ir] KRS 16.010(8)[663
KAR-5:025].
[#)
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[Section2—Definitions—1)] "Presumed abandoned" means [it
has—been-determined-that] a vehicle_that has been left upon the
right-of-way [rights-ef-way] of a state highway, county road, or city
street for_a period of three (3) [fifteen<(15)] consecutive days.

(3)[(2)] "Rights-of-way" means, in addition to the actual width of
a state highway and the area between any separated highway,
those areas lying outside the shoulders and ditch lines and within
any landmarks, such as fences, fence posts, cornerstones, or other
similar monuments indicating the boundary line.

Section 2. The department shall locate, order removal of, and
send notification to the owner of vehicles that[which] are
abandoned on the rights-of-way of state highways, county roads,
or city streets. This administrative regulation shall[wiH]_not affect
vehicles abandoned on toll roads, interstate highways, or other
fully controlled access highways as defined in 603 KAR 5:025.

Section 3. Location of Abandoned Vehicles._The department,
upon a determination that [When-the-Department-of StatePolice
ebserves] a vehicle [that] is_presumed [apparently] abandoned on
a state highway, county road, or city street shall affix a
notice[staled-vehicle-checkform] [shall-be-affixed] to the vehicle
documenting[reting] the date and location. [Netwithstanding-the
provisions—of—KRS—189.450,—the—vehicle—shall—be—presumed

£ ) ion forfif .
days:]

Section 4. Removal and Storage of Abandoned Vehicles. (1) If
[When] a vehicle is presumed abandoned, the_ department
[Bepartment-of State-Police] may order any person engaged in the
business of storing or towing motor vehicles to remove the
abandoned vehicle to a site chosen by the [sueh] person removing
the vehicle.

(2) As soon as practicable, the_department [Department—of
State-Peolice] shall, if possible, notify the owner by certified mail;

(a) That the vehicle was illegally upon public property;

(b) The present location of the vehicle;

(c) [that] Retrieval will require payment of towing and storage
charges; and

(d) [that] The vehicle may be sold if not claimed within sixty
(60) days.

(3) A[Ne] natification shall not be required if ownership cannot
be determined.

(4) Notice by the department [Bepartment-of State-Police] shall
constitute substantial compliance of the notice requirement by the
towing and storing business.

Section 5. Sale of Abandoned Vehicles. (1) If after a period of
sixty (60) days the reasonable charges for towing and storing the
vehicle have not been paid, the vehicle may be sold by the owner
of the towing or storing facility to pay the charges.

(2) Prior to setting any date for sale, the towing or storage
facility shall;

(a) Contact the state police and determine if the vehicle is part
of an ongoing investigation_that [whieh] would preclude sale;[;] and

(b) [te] Inform the state police of any anticipated date of sale.

(3) Ten (10) days prior to the sale, the towing or storing facility
shall send a certified letter to the owner stating the time and place
of the sale.

(4) If the owner fails to respond to this second notice or make
provisions to pay the towing and storage charges, the vehicle may
be sold pursuant to KRS 376.275.

(5) If there is a[irthe-event-of-such] sale, the state shall
receive any proceeds after the satisfaction of all liens placed on the
vehicle.

(6) The towing or storage facility selling any vehicle shall by
affidavit inform the_department [Department-of-State-Pelice] of the
towing and storage charges, the proceeds of the sale, and transmit
any excess funds which shall be deposited in the state police
agency fund account.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
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125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@Kky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 35:010. Definitions.

RELATES TO: KRS 17.450, 17.460

STATUTORY AUTHORITY: KRS 15A.160, [+7-680;] 17.450

NECESSITY, FUNCTION, AND CONFORMITY: KRS 15A.160
authorizes [and-17-080,-provide-that] the Secretary of the Justice
and Public Safety Cabinet to promulgate [may—adept] [sueh]
administrative regulations that are necessary to properly administer
the laws and functions vested in the cabinet. KRS 17.450
establishes the Kentucky Missing Child Information Center. This
administrative regulation establishes the definitions to be used in
the administration of the Kentucky Missing Child Information
Center.

Section 1. Definitions.[As—employed—in—502KAR35:010

otherwise:|
(1) "Child" means any person under eighteen (18) years of
age or _any persons certified _or _known to be mentally

|ncompetent or disabled. [—Ken%ueky—Mﬁsmg—Gm-ld—mﬁe#maHen

(2) "Kentucky Missing Child Information Center" means a
system including _equipment, _ facilities, _procedures,
agreements, and organizations thereof, for the collection,
processing, and subsequent dissemination of information

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 35:020. Capabilities of the Missing Child
Information Center computer system.

RELATES TO: KRS 17.450, 17.460

STATUTORY AUTHORITY: KRS 15A.160[15A-060—17-080],
17.450

NECESSITY, FUNCTION, AND CONFORMITY: KRS 15A.160
[2#680] authorizes the Secretary of the Justice and Public Safety
Cabinet to promulgate [institute—rules—and] administrative
regulations and direct proceedings and actions for administration of
laws and functions that are vested in the cabinet[Justice-Cabinet].
KRS 17.450 establishes the[—in-the-Justice-Cabinet—a] Kentucky
Missing Child Information Center. [As—defined—in—502—KAR
35:010(1)-theKentucky-Missing-Child-tnformation-Center-shall-act
as-a-centralrepository oi-a slaeea_ g-house-for intormatio .""t.]
This administrative regulation sets specific computer program
standards and information submission guidelines for the Kentucky
Missing Child Information Center.

Section 1. The Kentucky Missing Child Information Center shall
maintain a system capable of accepting and initiating the capture,
retention, and [subsequent] dissemination of information relating to
missing children from Kentucky and missing children believed to be
located in Kentucky. The system shall:

(1) Be capable of retrieving missing child information by name,
description, date of birth, Social Security number, fingerprint class,
body marks, known associates, and the associates’ locations;

(2) Communicate with the National Crime Information Center;
and

(3) Ensure the ability to provide statistical data associated with
the Kentucky Missing Child Information Center.

related to missing children.[*Missing—child information;”
: : — ;

the—Kentueky—Missing—Child—Information—Center—MCI—shall
; .][. - n e limi : .. ;

Section 2. The Kentucky Missing Child Information Center shall
be located within the Kentucky State Police for administrative
purposes.

"Law enforcement
governmental agency, or any subunit thereof, which is charged
with the responsibility of the detection and prevention of crime,

B)H]

agency" means a full-time

apprehension of criminals, the maintaining of law and order
throughout the respective jurisdiction, to collect, classify, and
maintain information useful for the detection of crime and the
identification, apprehension, and conviction of criminals, and to
enforce laws within that respective governmental jurisdiction.
A[5) “Missing child information” or “MCI” means
information that is reported to and preserved in the Kentucky
Missing Child Information Center. MCI shall include all
information as listed on KSP_Form 21, Kentucky Missing
Person’s Report. [~Child~—means—any-person—under—eighteen
{(18)-years—of-age-or-anypersons—certified—or-known-to—be

mentally-incompetent-or-disabled-]
CONTACT PERSON: Amy Barker, Assistant General Counsel,

125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.
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CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police.
(As Amended at ARRS, February 7, 2022)

502 KAR 35:030. Quality of information reported to the
Kentucky Missing Child Information Center.

RELATES TO: KRS 17.450, 17.460

STATUTORY AUTHORITY: KRS 15A.060, [17-680;] 17.450

NECESSITY, FUNCTION, AND CONFORMITY: KRS
17.450(8) authorizes[provides-that] the Secretary of the Justice
and Public Safety Cabinet to promulgate[may—issue]
administrative regulations [in—erder] to provide for the orderly
receipt_and retrieval [andlor—retrieval] of missing child information.
This administrative regulation establishes_the procedures for the
entry and retrieval of missing child information [precedures].

Section 1. Only law enforcement agencies as defined in_this

Chapter [662—KAR—35:010(4)] shall be allowed to enter
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information, change existing information, or retrieve information
from the files of the Missing Child Information Center. Initial entry
or madification of existing missing child information shall [erly] be
accomplished by the submission of KSP Form 261, the Kentucky
Missing Persons Report Form, to the Mlssmg Child Information
Center. Each submitted_form [

Form] shall be as complete as possible and list the submitting law
enforcement officer's name_and [as—well-as] the authorizing law
enforcement agency.

child.]

Section 2.[Seetion-3:] Affidavit Certifying Noncompliance with
KRS 17.450 by a Law Enforcement Agency. The parent or
guardian attesting that a law enforcement agency has not rendered
the appropriate service, as outlined in KRS 17.450 or 17.460, shall
be required to file a formal affidavit outlining the circumstances
surrounding the failure of the law enforcement agency to provide
service. Copies of the [said] affidavit shall be forwarded to the chief
administrative officer of the agency denying service in addition to
the State Police Post which shall[wiH] conduct the investigation on
the missing child.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 35:050. Statistical analysis of information related
to missing children.

RELATES TO: KRS 17.450, 17.460

STATUTORY AUTHORITY: KRS 15A.160, [47686;] 17.450,
17.460

NECESSITY, FUNCTION, AND CONFORMITY: KRS 15A.160
authorizes[17-080-provides-that] the Secretary of the Justice_and

Public Safety Cabinet to promulgate administrative requlations

Section 2. Law Enforcement Agency Assistance Required. The
Kentucky Missing Child Information Center may require additional
assistance from all law enforcement agencies regarding [with
regard-to] the development of the statistical data report as outlined
in Section 1 of this administrative regulation. The [Said] assistance
shall include [be-inelusiveof] [b&t—ne{—be—l+m+ted—te] in-depth case
analysis with regard to a specific missing child incident, overall
trends within a given geographical or jurisdictional area, and an in-
depth missing child recovery trend analysis as well as the agency's
methodology for finding and returning missing children.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:005. Definitions.

RELATES TO: KRS 16.040, 16.050

STATUTORY AUTHORITY: KRS 16.040, 16.050, 16.080

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.040
requires the Commissioner of the Kentucky State Police to
prescribe minimum physical requirements for persons appointed as
state police officers, and to conduct tests to determine the fitness
and qualifications of applicants. KRS 16.080 requires[autherizes]
the commissioner to promulgate[adept] administrative regulations
for the enlistment of officers. KRS 16.050 requires the Kentucky
State Police Personnel Board to promulgate[adept] administrative
regulations to provide for competitive examination as to the fitness
of applicants for employment as officers, and for the establishment
of eligible lists for employment based upon competitive
examination. This administrative regulation establishes the
definitions to be used in the chapter[administrative-regulations]

concerning the selection process for cadet troopers[trooper

cadets].

Section 1. Definitions.
(1) "Applicant" means a fully-qualified person, pursuant to[as
inr] KRS 16.040, who submits an employment
application for the position of cadet trooper and who participates in
the selection process.

(2) "Appointment" means selection by the commissioner
[Commissioner] of a cadet trooper for employment as an officer,
upon successful completion of basic training at the Kentucky State
Police Academy.

(3) "Aptitude examination" means an assessment of the
cognitive abilities used to determine if applicants can successfully
perform the essential job tasks of a Kentucky State Police Trooper.

in_accordance with KRS Chapter 13A and direct proceedings
and actions for the administration of all laws and functions
which are vested in the cabinet[may—adept-such—rules—and
administrative regulations as] [are] [necessary to properly
administer-the-cabinet]. KRS 17.450 authorizes[provides-that]
the Secretary to _promulgate[may]| [efJustice] [further—issue]
administrative regulations which shall[wiH] provide for the
functioning of the Kentucky Missing Child Information Center. KRS
17.450 requires that the Kentucky Missing Child Information Center

annually report statistical information_regarding [with-regard-to] the
numbers of children missing from or believed missing in the

Commonwealth of Kentucky. This administrative regulation
establishes rules [ ] regarding [with

and-administrative regulations’
regard-to] the furnishing of the [said] statistical data.

Section 1. Annual Report Required. On or before July 1 of
each year, a written report shall be provided to the Secretary [of
Justice] that shall[wil] include statistical information regarding

[with—regard—to—]missing children in the Commonwealth of
Kentucky.
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(4)[€3)] "Cadet trooper" means an applicant for employment as
an officer who is selected by the commissioner to attend the
Kentucky State Police Academy and is conditionally employed as
a trainee.

(5)[(4)] "Candidate" means an applicant for employment who
has successfully completed all phases of the selection process and
whose name has been placed on the register.

(6) "Immediate family" means the parents, step-parents,
siblings, step-siblings, aunts, or uncles of an applicant for
employment.

(7) "Law Enforcement Accelerated Program" or "LEAP" means
the accelerated training program reserved for applicants who are
current officers who have at least two (2) years of Kentucky Police
Officer Professional Standards (POPS) certified law enforcement
experience.

(8)[(5)]_"Physical Fitness Test" or "PFT" means a series of

physical fitness tests[Content-Based-Task-TFest{CBTH—means-the

used to determine if applicants can perform the essential job tasks
required during basic training at the Kentucky State Police
Academy.
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(9)[¢6)] "Register" means the list of persons eligible for
selection as a cadet trooper.
(10) "Trooper Applicant Points System" or "TAPS" means a

(3) A_certified copy of the applicant’'s high school diploma or
GED certificate and any other additional materials, determined by
the commissioner, and as described in this Chapter, as necessary

calculated point system that may be based upon the educational,

to establish the educational or experience qualifications of KRS

military, and law enforcement experience of an applicant or

16.040(2)(d).

graduate[graduation] from the Kentucky State Police
Apprenticeship program.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:035. Application and selection process.

RELATES TO: KRS 16.040, 16.050(7), 16.080(1)

STATUTORY AUTHORITY: KRS 16.040, 16.050(7), 16.080(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.040
requires [—16-050(A-and-16.080(1) grant] the Commissioner of
the Kentucky State Police to prescribe minimum physical
requirements for persons appointed as state police officers, to
conduct tests to determine the fitness and gqualifications of
applicants, and to direct an investigation to be conducted to
determine _an apphcants SUItabllltV for emplovment as_an
officer][

]. KRS 16.050(7) requires the Kentucky
State Police Personnel Board to promulgate administrative
requlations to provide for competitive examination as to the
fitness of applicants for employment as officers, and for the
establishment of eligible lists for employment based upon
competitive _examination. KRS 16.080(1) requires the
commissioner_to _promulgate administrative regulations for
the enlistment, training, code of ethics, discipline, and
conduct of officers of the department and individuals
employed as a Trooper R Class or CVE R Class, and also
authorizes the commissioner _to promulgate administrative
requlations for the governing and operation of the department
as appear to him or her reasonably necessary to carry out the
provisions of KRS 16.010 to 16.170. This administrative
regulation establishes eligibility requirements for applicants and the
application_forms [ferm] to be submitted by applicants.

Section 1. Eligibility Requirements for Testing. An applicant
shall be eligible to take the aptitude[wsitten] examination
established by 502 KAR 45:045, [and][—if-othernise—eligible,] the
Physical Fitness[Content-Based—TFask] Test established by 502
KAR 45:150, and the [eral] interview established by 502 KAR
45:055 if the applicant:

(1) Meets the requirements established by KRS 16.040(2)(a)
through (d)[{b)}{e)and{(d)]; and

@[

{3)] Possesses a valid driver's license agamst which not more
than six (6) points are currently assessed.

Section 2. Application. (1) To apply for employment, an [AR]
applicant shall complete a [“]Kentucky State Police - Cadet
Trooper Application for Employment[“] form.

(2) An applicant. may submit [shall-type-erprint-legibly-inink-the
information—requested—on] the [“]Kentucky State Police - Cadet
Trooper Application for Employment[*] form_in paper or electronic
form.

Section 3. Documents Submitted with Application. An applicant
shall_submit [attach] the following documents with his or her
application, in paper or electronic form:

(1) A certified copy of the applicant's birth certificate_and
operator’s license; and

(2) A certified copy of college or university transcripts,
applicable; or

if
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Section 4. Law Enforcement Accelerated Program (LEAP). (1)
The commissioner may conduct an accelerated academy.

(2) A LEAP applicant shall submit the following documents with
his or her application, in paper or electronic form:

(a) A completed [%]Kentucky State Police - Cadet Trooper
Application[~] form;[;]

(b) A copy of his or her Kentucky POPS certificate;[;]_and

(c) A completed 3 [“Kentucky State PoliceThree] Years
Work Experience Verification[*]form.

(3) The applicant shall undergo an interview with the Post
Commander nearest the applicant's home address.

(4) The applicant shall not be subject to an existing
employment _contract, including any employment contract
authorized under Chapter 70 of the Kentucky Revised Statutes[H

Section 5. Not Recommended. If an applicant has not been

recommended by two (2) previous background investigations, the
applicant shall be required to appeal, in writing, to the Kentucky
State Police Personnel Board for approval to reapply.

Section 6. Incorporation by Reference. (1) [KSP—Ferm
4-]"Kentucky State Police - Cadet Trooper Application for
Employment”_ KSP 4[02-97ferm], 2019 edition is incorporated by
reference.

(2) [KSP-Form-004a;] “3 [Kentucky State Police Three(3)]
Years Work Experience Verification Form”, KSP-004a, 2019
edition, is incorporated by reference.

(3) This material [#] may be inspected, copied, or obtained at
the Department of State Police, Recruitment_Branch [Office], 919
Versailles Road, Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m., and on the agency Web site at
kentuckystatepolice.org.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.
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JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:045. Aptitude [Writter] examination.

RELATES TO: KRS 16.050, 16.080(1)

STATUTORY AUTHORITY: KRS 16.050, 16.080(1)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.050
and 16.080(1) require the Commissioner and the Department of
Kentucky State Police Personnel Board to
establish[establishment—of] open competitive examination of
applicants for employment as troopers. This administrative
regulation establishes the criteria for the aptitude[wsritten]
examination.

Section 1. The aptitude[writter] examination shall be:

(1) Practical in nature; and

(2) Designed and constructed to reveal the capacity of the
applicant for employment as a sworn officer of the department.

Section 2. The aptitude[{£)—An] examination shall be
administered at the times and places designated by the

commander of the Recruitment[Reeruit] Branch[eommissioner].
[(2)—The—commissioner—may—direct-that—an—examination—be
onallv if " . o
convenient-and-practicable-]

Section 3. The Recruitment Branch shall work in coordination
with the Kentucky State Police Personnel Board to establish the

aptitude test. [An—appheant—may—take—th&ex&nmaaﬂe&

failed:]
Section 4. An applicant shall have submitted a completed
application prior to taking the aptitude[written] examination.

Section 5.
impartially.

The aptitude[Ar] examination shall be rated

Section 6. An applicant shall be informed of his_or her score.
[ . . . - tail]

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:075. Register.

RELATES TO: KRS 16.050

STATUTORY AUTHORITY: KRS 16.050

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.050
requires the Kentucky State Police Personnel Board to
promulgate administrative regulations which include provisions for
the establishment of eligibility lists as a result of competitive
examinations, from which [lists] vacancies shall be filled. This
administrative regulation establishes a register for the employment
of cadet troopers.
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Section 1. (1) The commissioner shall determine the number of
cadet trooper positions required to be filled.

(2) The commissioner shall base his determination upon:

(a) The needs of the department;

(b) Projected attrition; and

(c) Available funding [Autherized-strength-levels].

Section 2. (1) The commissioner shall propose a register of
applicants eligible[eligibles] for appointment as a cadet trooper to
the Kentucky State Police Personnel Board.

(2) Upon approval by the board, the commissioner shall
establish a register of applicants eligible for appointment as a
cadet trooper.

Section 3. (1) A register shall be effective for a period of twelve
(12) months.

(2) If an applicant who has been placed on a register is not
selected for employment within twelve (12) months of the
applicant’s[his] placement on the register, the applicant[he]:

(a) May [Shall] be removed from the register; and

(b) If removed from the register, may
employment.

reapply for

Section 4. An applicant may be placed on a register if the
applicant has:

(1) Successfully completed the:

(a) Aptitude[Writter] examination;

(b) Physical Fitness[ContentBased-Task] Test; and

(c) [O+al]Interview; and

(2) Not been disqualified as a result of a background
investigation.[

(3} The —applicants—who—shall—undergo—a background

(_a),a_app ca ts; combined-Content Based TaskTest-and-the

" . ed]

Section 5. (1) Except as provided by subsection (2) of this
section, an applicant shall be placed on the register in rank order,
determined by the combined score on the[ar] applicant's Physical
Fitness[Content-Based-Fask] Test, [and] [oral Jinterview_score, and
Trooper Applicant Points System (TAPS) points. A maximum of
six (6) TAPS [{6:0)] [TrooperApplicant Points System (TAPS)]
points may be earned and added to the combined score.
Applicants shall receive TAPS points based upon the following:

(a) Applicants shall receive two (2) [{2:0)] points for:

1. An associate degree in any discipline from an accredited
college or university;

2. A copy of the applicant’s[their] DD-214 reflecting four (4)
years of active military service; or

3. A notarized letter from a law enforcement employer
certifying three (3) years of full-time law enforcement employment
as a sworn officer.

(b) Applicants shall receive four (4)[{4-8}] points for:

1. A bachelor degree in any discipline from an accredited
college or university;

2. A copy of the applicant’s [their] DD-214 reflecting a
minimum of five (5) and less than nine (9) years of active military
service; or

3. A notarized letter from a law enforcement employer
certifying a minimum of four (4) and less than seven (7) years of
full-time law enforcement employment as a sworn officer.

(c) Applicants shall receive six (6) points for:

1. A master degree or above in any discipline from an
accredited college or university;

2. A copy of the applicant’s[their] DD-214 reflecting nine (9)
years or more of active military service; or

3. A notarized letter from a law enforcement employer
certifying seven (7) years or more of full-time law enforcement
employment as a sworn officer.

(d) Graduates of the KSP Apprenticeship Program shall
receive up to six (6) points for the following:
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1. Three (3) points upon graduation;

2. Two (2) points upon completion of the physical
preparedness program; and

3. One (1) point upon completion of five (5) core classes
toward the Kentucky State Police Academy Associates in Applied
Sciences degree in General Occupational and Technical Studies
while enrolled in the Bluegrass Community and Technical College
with a grade of C or higher in each class.

(2) Applicants who receive the same score shall be ranked by
random draw, with military veterans receiving preference as
provided by KRS 16.040(3).

Section 6. (1) Except as provided by this section, the
commissioner shall select eligible applicants for appointment as
cadet troopers from the register in rank order.

(2) The commissioner may deviate from the rank order of the
register if the commissioner[he] determines that it is necessary to
correct a manifest imbalance of minorities or women in the
department.

Section 7. The commissioner may remove a candidate from
the register for the following reasons:

(1) Upon receipt of reliable information indicating grounds for
disqualification or deferral;

(2) If the candidate cannot be located by postal authorities;

(3) If the candidate:

(a) Declines an offer of employment;

(b) Fails to respond to an offer of employment;

(c) Notifies the department that the applicant[he] no longer
wishes to be considered for employment; or

(d) Upon the expiration of a period of twelve (12) months from
the date of the applicant’s[his] placement on the register.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:085. Medical examination.

RELATES TO: KRS 16.040

STATUTORY AUTHORITY: KRS 16.040, 16.080

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.040
requires[prevides] that officers [shall][must] be in good health
and also requires[direets] the commissioner to prescribe
minimum physical requirements for appointment as an officer,[and]
to conduct such tests, and to require physical examinations to
determine the fitness of each applicant. This administrative
regulation establishes the tests and examinations that shalljwhich
are-to] be conducted.

Section 1. Applicants selected to be cadet troopers and offered
probationary employment as trainees shall be required to submit to
medical examinations to determine fitness to safely perform
essential job tasks with or without reasonable accommodation. The
medical examination shall be conducted after an offer of
employment has been[is] made but before applicants report for
training. The offer of employment shall be conditioned upon
successful completion of the medical examination.

Section 2. Medical examinations shall be conducted by
physicians selected by the department. The examinations shall
include hearing and visual examinations, and a determination as to
whether the applicant is color blind. The physicians shall render
opinions to the department as to whether applicants who have
been offered employment are physically fit to safely perform
essential job tasks, with or without reasonable accommodation,
and as to whether applicants have any medical condition which,
during the performance of duty as a state trooper, and with or
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without reasonable accommodation, would endanger the applicant
or others.

Section 3. As part of the medical examination, applicants shall
be required to provide complete medical history information and to
answer questions related to the examination. Information and
records related to the medical examinations shall be confidential
and retained in a file separate from the applicants personnel file.

Section 4. The medical examination may include tests
conducted by an occupational therapist under the direction of the
examining physician, if necessary to determine an applicant's
ability to safely perform essential job tasks with or without
reasonable accommodation.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:105. Appointment.

RELATES TO: KRS 16.050

STATUTORY AUTHORITY: KRS 16.050, 16.080, 16.140(11)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.050
requires[authorizes] the Commissioner of the Department of
Kentucky State Police to appoint persons as officers as necessary
for the efficient administration of the department. KRS 16.050
requires that[direets] appointments to vacancies [te] be made
from lists of applicants eligible for appointment[eligibles]. This
administrative regulation establishes the method of appointment.

Section 1. The commissioner [ir—his—diseretion] shall
determine, based on the needs of the department, projected
attrition, and available funding, [and] [authorized-strength-levels;]
the number of candidates to be offered employment as cadet
troopers. The[Fhis] offer of employment shall be subject to the
condition that the candidate submits to a medical and
psychological examination and is found fit to perform safely the
essential job tasks of_a trooper[an—officer], with or without
reasonable accommodation.

Section 2. Candidates who are offered employment as cadet
troopers shall be required to undergo training at the Kentucky State
Police Academy prior to appointment as troopers[efficers]. During
the training period, a cadet trooper may be dismissed at any time,
with or without cause.

Section 3. Cadet troopers who successfully complete academy
training shall be appointed as_troopers [efficers] and given the
constitutional oath of office. Troopers [Officers] shall be on
probation for a period of one (1) year from and after the date of
appointment, and may be dismissed from employment at any time
during the probationary period, with or without cause, pursuant to
KRS 16.140(11).

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.
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JUSTICE AND PUBLIC SAFETY CABINET
Department of Kentucky State Police
(As Amended at ARRS, February 7, 2022)

502 KAR 45:115. Appeals.

RELATES TO: KRS 16.050

STATUTORY AUTHORITY: KRS 16.050

NECESSITY, FUNCTION, AND CONFORMITY: KRS 16.050
requires[directs—that] the Kentucky State Police Personnel
Board to[shall] hear appeals from applicants. This administrative
regulation establishes the procedure for appeals.

Section 1. An_applicant[Applicants] who is[are] disqualified
or deferred__during the application process and who
believes[behleve-that] the disqualification or deferral was unlawful
or that the applicant has[they-have] been discriminated against
because of the applicant’s [their] race, religion, sex, age,
disability, ethnic origin, or political affiliation may initiate an appeal
to the board by filing a statement of appeal in the office of the
commissioner.

Section 2. The statement of appeal shall be in writing and shall
be dated, signed, and sworn. It shall set forth with particularity the
specific acts or omissions that are alleged to be discriminatory or
otherwise unlawful. The statement of appeal shall be filed within thirty
(30) days of the date of the act or omission which forms the basis for
the appeal, or, if more than thirty (30) days have elapsed, within ten
(10) days of the date that the applicant received notice or first
became aware of the act or omission, if no notice was given.

Section 3. Within thirty (30) days of the receipt of the statement
of appeal by the commissioner,[;] the appellant applicant shall
receive confirmation the[their]_appeal was received and that[;]
legal counsel for the department shall file a response which shall
be served upon the appellant applicant [appeHant]. No later than
sixty (60) days thereafter, the board shall consider the statement of
appeal and the response. The board may rule upon the appeal
based upon the statement of appeal and response, or it [m—Hs
diseretion] may order a hearing[;] with at least ten (10) days prior
notice to the appellant applicant. The appellant—Appelant]
applicant may elect to waive, in writing, the ten (10) day notice
requirement.

Section 4. The board [in-its—diseretion] may employ hearing
officers who are attorneys to conduct the hearings and make
advisory findings of fact, conclusions of law, and recommendations.
At the hearing, the board shall not be bound by rules of order,
evidence, or procedure except as it may itself establish.

Section 5. The board shall render a decision within six (6)
months of the date of filing of the statement of appeal, and shall enter
an order which sets forth the appropriate relief.

CONTACT PERSON: Amy Barker, Assistant General Counsel,
125 Holmes Street, Frankfort, Kentucky 40601, phone (502) 564-
8207, fax (502) 564-6686, email Justice.RegsContact@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Managed Care
(As Amended at ARRS, February 7, 2022)

806 KAR 17:300. Provider agreement and risk-sharing
agreement filing requirements.

RELATES TO: KRS 304.12-237, 304.17A-150, 304.17A-235,
304.17A-500, 304.17A-527, 304.17A-530,304.17A-532, 304.17A-
560, 304.17A-575, [304.17A-578] 304.17A-728, 304.17C-060,
304.17C-070, 304.99

STATUTORY AUTHORITY: KRS 304.2-110(1),
527(1), 304.17C-060(1)

304.17A-
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NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) authorizes the commissioner [executive—director] to
promulgate reasonable administrative regulations necessary to the
effectuation of any provision of the Kentucky Insurance Code. KRS
304.17A-527(1) and [KRS] 304.17C-060(1)
require[authorize][require] the commissioner [Bepartment] to
promulgate administrative regulations regarding the manner and
form of required filings of sample copies of provider agreements.
This administrative regulation establishes the filing requirements of
provider agreements, subcontract agreements, and risk sharing
arrangements.

Section 1. Definitions.

(1) "Provider agreement" means a contract between an insurer
offering a managed care plan and a provider for the provision of
health care services.

(2) "Subcontract agreement" means a contract for the provision
of health care services to:

An enrollee, which is[shall—be][is] negotiated between a
participating health care provider with a managed care plan and a
nonparticipating provider with a managed care plan; or

(b) A covered person, which is[shall—be][is] negotiated
between a risk sharing entity through a “risk sharing
arrangement”, as defined by[identified-in] KRS 304.17A-500(13),
and a provider.

Section 2. Filing Requirements. (1) An insurer, managed care
plan, and limited health service benefit plan shall file a sample
copy of the following with the commissioner at least sixty (60) days
before its use:

(a) Provider agreement;

(b) Risk sharing arrangement; and

(c) Subcontract agreement.

(2) A filing pursuant to subsection (1) of this section shall:

(a) Include:

1. A compensation arrangement, including a description of the:

a. Payment methodology; and

b. Payor as defined in the agreement;

2. Any attachment, exhibit, or addendum to the items listed in
subsection (1) of this section;

3. A completed and signed Face Sheet and Verification Form
HIPMC-F1, incorporated by reference in 806 KAR 14:007[37:005];
and

4. A filing fee, including:

a. Twenty-five (25) dollars for a provider agreement or
subcontract agreement filing; or

b. Fifty (50) dollars for a risk sharing arrangement filing; and

(b)1. Not be considered complete until the information required
by paragraph (a) of this subsection is received by the department;
and

2. Be disapproved if a complete filing is not received within
sixty (60) days of the date of filing.

(3) If a managed care plan, insurer, or limited health service
benefit plan amends an existing provider agreement, subcontract
agreement, or risk sharing agreement that was previously filed with
the commissioner, affecting any requirements of this administrative
regulation, the managed care plan shall submit:

(a) An amended filing at least sixty (60) days before its use;
and

(b) A letter that identifies and explains each amendment.

(4) The failure of a managed care plan, insurer, or limited
health service benefit plan to file a sample copy of a provider
agreement, subcontract agreement, or risk sharing agreement
shall constitute a basis for[mayresultin-imposition-of] a civil
penalty in accordance with KRS 304.99.

(5) An insurer issuing, delivering, or renewing a limited health
service benefit plan shall complete and attach Form HL-F11,
Health Summary Sheet — Form Filings, incorporated by reference
in 806 KAR 14:007 [FHPMQ—I%?—HmJ%d—HeaI{h%eMGe—Beneﬂ{

], to each limited health
service benefit plan filed with the commissioner.

Section 3. Provider Agreement Requirements. (1) The sample
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copy of a provider agreement for an insurer or managed care plan
filed with the commissioner shall:

(a) Comply with the requirements of KRS 304.17A-527(1);

(b) Comply with the requirements of KRS 304.17A-728; [and]

(c) Comply with the requirements of KRS 304.12-237, as
applicable; and

(d) Not include a:

1. Most-favored nation provision in accordance with KRS
304.17A-560;

2. Limitation on disclosure provision in accordance with KRS
304.17A-530;

3. Condition of participation provision in accordance with KRS
304.17A-150(4); or[and]

4. Mandatory use of hospitalist provision in accordance with
KRS 304.17A-532(2).

(2) The sample copy of a provider agreement for a limited
health service benefit plan filed with the commissioner shall:

(a) Comply with the requirements of KRS 304.17C-060(1);

(b) Be governed under the jurisdiction of[by] Kentucky[-taw!];
and

(c) Not include a limitation on disclosure provision
accordance with KRS 304.17C-070.

in

Section 4. Subcontract Agreement Requirements. A sample
copy of a subcontract agreement that is part of a provider
agreement or risk sharing arrangement shall:

(1) Be filed with the commissioner by the managed care plan,
limited health service benefit plan, or insurer in conjunction with the
provider agreement or risk sharing arrangement;

(2) Meet applicable requirements of Section 3 of this
administrative regulation; and

(3) Meet the requirements of KRS 304.17A-527(2) or 304.17C-
060(3), as applicable.

Section 5. Risk Sharing Arrangement Requirements. (1) The
sample copy of a risk sharing arrangement filed with the
commissioner shall:

(a) Meet the requirements of Section 3 of this administrative
regulation;

(b) Include a Risk Sharing Arrangement Information Sheet,
HIPMC-R1[—incorporated by referencein—Section—6-—of-this
administrative-regulation][incorporated-by-reference in-806-KAR
17:005]; and

(c) Meet the requirements of KRS 304.17A-527(2) or 304.17C-
060(3), as applicable.

(2) On or before September 1 of each calendar year, an
insurer, managed care plan, or limited health services benefit plan
shall file with the commissioner the HIPMC-R1, [ircorporated-by
reference-in—Section—6-of thisadministrative-regulation][306
KAR-17:005], for each risk sharing arrangement currently effective.

Section 6. Incorporation by Reference. (1) HIPMC-R1, Risk
Sharing Arrangement Information Sheet, 10/2021 [“Limited-Health

"
7

07448}, is incorporated by reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Insurance, The Mayo-Underwood Building, 500 Mero Street [215
West-Main—Street], Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m. Forms may also be obtained on the

department’s Web site at
https://insurance.ky.gov/ppc/CHAPTER.aspx
[http:Hinsurance-ky-gov].

CONTACT PERSON: Abigail Gall, Regulations Coordinator,
500 Mero Street, Frankfort, Kentucky 40601, phone +1 (502) 564-
6026, fax +1 (502) 564-1453, email abigail.gall@ky.gov.
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PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Managed Care
(As Amended at ARRS, February 7, 2022)

806 KAR 17:575. Pharmacy benefit managers.

RELATES TO: KRS 304.1-050, 304.2-160, 304.2-165, 304.9-
020, 304.17A-161, 304.17A-162

STATUTORY  AUTHORITY: KRS 304.2-110, 304.9-
054,[304-2-160,—304-2-165,—304-9-020,—304-17A-161;] 304.17A-
162

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110(1) authorizes [provides—that] the commissioner of the
Department of Insurance to promulgate [may-make] reasonable
administrative regulations necessary for, or as an aid to, the
effectuation of any provision of the Kentucky Insurance Code as
defined in KRS 304.1-010. KRS 304.17A-162 requires the
department to promulgate[ar] administrative regulations
[regulation] [regulations] to establish [establishing] the manner in
which a pharmacy benefit manager shall respond to an appeal
regarding maximum allowable cost pricing, the manner in which a
pharmacy benefit manager_shall make available the sources for
drug pricing data to contracted pharmaues [makes—available—te

price—data], a comprehensive list of drugs subject to maximum
allowable cost and the actual maximum allowable cost for each
drug, and weekly drug list updates[updatesto-the-list]. KRS 304.9-
054 authorizes[304-2-160,—304-2-165,—304.9-020,—304-17A-161;

]__the department to
promulqate [ar]__administrative  [previde—autherity—for—the
department’s] requlations[regutation] to implement and enforce
the provisions of KRS 304.17A-162 and specify the contents of

any requwed forms or reports[estab#sh—the—speemc—hsn-ng

This administrative establishes

Fegﬂlaﬁ%]-

requirements for a pharmacy benefit manager’s maximum

regulation

allowable cost appeals process, [the—process—for-a—pharmaey
benefit-manager's-maximum-allowable-cost-appeals-process;] the
process for the department’s review of a complaint associated with
a maximum allowable cost appeal,[;] [anrd] the requirements for the
cost listings made available by a pharmacy benefit manager, and
reporting requirements.

Section 1. Definitions. (1) "Contracted pharmacy" or
"pharmacy" is defined by KRS 304.17A-161(1).

(2) "Department" is defined by KRS 304.1-050(2).

(3) "Maximum Allowable Cost" is defined by KRS 304.17A-
161(3).

(4) "Pharmacy Benefit Manager" is defined by KRS 304.17A-
161(4).

Section 2. Maximum Allowable Cost Pricing Appeal Process.

(1) A pharmacy benefit manager shall establish a maximum
allowable cost pricing appeal process that allows[where] a
contracted pharmacy or the pharmacy’s designee to[may] appeal
if:

(@) The maximum allowable cost established for a drug
reimbursement is below the cost at which the drug is available for
purchase by pharmacists and pharmacies in Kentucky from
national or regional wholesalers licensed in Kentucky by the
Kentucky Board of Pharmacy; or

(b) The pharmacy benefit manager has placed a drug on the
maximum allowable cost list in violation of KRS 304.17A-162(8).

(2) The pharmacy benefit manager shall accept an appeal
submitted by a contracted pharmacy on or before sixty (60) days of
the initial claim; and

(3) The pharmacy benefit manager’'s appeal process shall
include the following:

[(a)The-pharmaey-benefit-manager-shall-accept-an-appeal-by
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: . : -
claim][;]

(a)[b)] Notification to the appealing party that the appeal has
been received, and the names, addresses, email addresses, and
telephone numbers of the pharmacy benefit manager's contact
persons for questions regarding the maximum allowable cost
appeal process; and

(b)[e)] A provision allowing a contracted pharmacy, pharmacy
service administration organization, or group purchasing
organization[;] to initiate the appeal process, regardless of
whether[i] an appeal has previously been submitted by a
pharmacy or the pharmacy’s designee outside of Kentucky, by
contacting the pharmacy benefit manager's designated contact
person electronically, by mail, or telephone. If the appeal process
is initiated by telephone, the appealing party shall follow up with a
written request within three (3) days.

(A[€3)] The pharmacy benefit manager's maximum allowable
cost pricing appeal process shall be readily accessible to
contracted pharmacies;

(a) Electronically;[;]

(b) Through publication on the pharmacy benefit manager’s
website;[;] and

(©)1. In [either] the contracted pharmacy’s contract with the
pharmacy benefit manager; or

2. Through a pharmacy provider manual distributed to
contracted pharmacies, pharmacy service administration
organizations, and group purchasing organizations.

(5)[¢4)] For an appeal received from a pharmacy services
administration organization or a group purchasing organization
related to a dispute regarding maximum allowable cost pricing, a
pharmacy benefit manager may request documentation that the
pharmacy services administration organization or group purchasing
organization is acting on behalf of a contracted pharmacy before
responding to the appeal.

(6)[{5)] The pharmacy benefit manager shall investigate,
resolve, and respond to the appeal within ten (10) calendar days of
receipt of the appeal. Upon resolution, the pharmacy benefit
manager shall issue a written response to the appealing party that
shall include the following:

(a) The date of the decision;

(b) The name, phone number, mailing address, email address,
and title of the person making the decision; and

(c) A statement setting forth the specific reason for the
decision, including:

1. If the appeal is granted:

a. The amount of the adjustment to be paid retroactive to the
initial date of service to the appealing pharmacy;

b. The drug name, national drug code, and prescription
number of the appealed drug; and

c. The appeal number assigned by the pharmacy benefit
manager, if applicable; or

2. If the appeal is denied:

a. The national drug code of the appealed drug, or the national
drug code of a therapeutically equivalent drug as referenced
[defined] in KRS 304.17A-162(9), of the same dosage, dosage
form, and strength of the appealed drug; and

b. The Kentucky licensed wholesaler offering the drug at or
below maximum allowable cost on the date of fill.

(1) If [(6)-When] a pharmacy benefit manager grants an
appeal for which a price update is warranted in accordance with
KRS 304.17A-162(2), the pharmacy benefit manager shall
individually notify contracted pharmacies of the date of the granted
appeal, the appealed drug, initial date of service, national drug
code, generic code number, applicable information to identify the
health benefit plan, and retroactive price update by the time of
release of the next scheduled maximum allowable cost update
following the appeal decision by:

(a) Mail Courier;

(b) Electronic mail;

(c) Facsimile; or

(d) Web portal posting for sixty (60) days and corresponding
electronic communication to a contracted pharmacy with hyperlink
to the portal for the granted appeal. A pharmacy benefit manager
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shall include in the beginning and upon renewal of the contract with
a pharmacy or the pharmacy’s representative, notice[;] and
instructions for how to access and use the web portal.

(8)[€A] All contracted pharmacies permitted to reverse and
resubmit claims following a granted appeal pursuant to KRS
304.17A-162(2) shall submit claims to the pharmacy benefit
manager within sixty (60) days of notification that the appeal was
granted.

(9)[¢€8)] A pharmacy benefit manager shall submit the
maximum allowable cost pricing appeal process and a template
response satisfying the requirements of subsection (6)[(5)] of this
section to the department for review and approval.

Section 3. Department Review of Maximum Allowable Cost
Pricing Appeal. (1) A contracted pharmacy or the pharmacy’s
designee may file a complaint with the department following a final
decision of the pharmacy benefit manager, [to-the-department] in
accordance with KRS 304.2-160,[and] 304.2-165, and 304.17A-
162(5).

(2) A complaint shall be submitted to the department no later
than thirty (30) calendar days from the date of the pharmacy
benefit manager’s final decision.

(3) The department shall be entitled to request additional
information necessary to resolve a complaint from any party in
accordance with KRS 304.2-165 and 304.17A-162(5).

Section 4. Maximum allowable cost list availability and format.

(1) [Fhe-pharmacy-benefitmanager shall-make-availableto-the
contracted pharmacy a comprehensive list of drugs subject to

{2)] The comprehensive maximum allowable cost pricing list
required under KRS 304.17A-162(4) shall:

(a) Be a complete listing by drug in an electronically accessible
format; [; 5 : i i

(b) Identify the applicable health plan for which the pricing is
applicable;

(©) [ ] Contain the
ability to search and sort drugs electronically by individual drug
name, national drug code, and generic code number;

(d) Contain data elements, including the drug name, national
drug code, per unit price, and strength of drug;

(e) List a specific maximum allowable cost for each drug that
will be reimbursed by the pharmacy benefit manager;

(f) Provide the effective date for that maximum allowable cost
price; and

(g) Provide the date the maximum allowable cost list was
updated.

(Q[€3)]The pharmacy benefit manager shall retain, in
accordance with subsection (1)[{2)](a) of this section, historical
pricing data for a minimum of 120 days.

Section 5. Weekly Updates to Maximum Allowable Cost Price
List.

(1) Pharmacy benefit managers shall send to all contracted
pharmacies one (1) weekly update to the maximum allowable cost
price list,_in accordance with the requirements of this section.

(2) The weekly update, required under 34.17A-162(7), shall;

(@ Be in_an electronically accessible format on the
pharmacy benefit manager’s Web site; and

(b) Include the information below for all drugs added, removed,
or changed in price since the last weekly update:
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1.[{b)ldentify] The basis for each drug’'s inclusion on the
update;
2.[{e)] If a drug is added to the maximum allowable cost list,
the maximum allowable cost price[-shat-be-indicated];
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3.[{d)dentify] All drugs removed from the maximum allowable
cost list;

4.[¢e)] If a change in the maximum allowable cost price is
made, [iretude] the old price[;] and new price;

5.[(6dentify] The drug name, national drug code, generic
code number, and the applicable health benefit plan information;
and

6.[(e)-Hdentify] The effective date of the change.

Section 6. Data Source Availability. Each pharmacy benefit
manager shall identify electronically or within contracts to all
contracted pharmacies the national drug pricing compendia, or
sources used to obtain drug price data for those drugs, subject to
maximum allowable cost provisions. If any changes are made to
the data sources following the execution of a contract, the
pharmacy benefit manager shall individually notify the contracted
pharmacies of the changes [either] through correspondence
submitted electronically, by facsimile, or by mail courier.

Section 7. Annual report. All pharmacy benefit managers

licensed to do business in Kentucky shall transmit [at—least

] a Pharmacy Benefit

Manager Annual Report to the department at least annually, by
March 31 of each year.

Section 8. Incorporation by Reference. (1) "Pharmacy Benefit
Manager Annual Report," 06/[;]2017[Jure-2017], is incorporated by
reference.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Insurance, The Mayo-Underwood Building, 500 Mero Street[215
West-Main—Street], Frankfort, Kentucky 40601, Monday through
Friday, 8 a.m. to 4:30 p.m.

CONTACT PERSON: Abigail Gall, Regulations Coordinator,
500 Mero Street, Frankfort, Kentucky 40601, phone +1 (502) 564-
6026, fax +1 (502) 564-1453, email abigail.gall@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Managed Care
(As Amended at ARRS, February 7, 2022)

806 KAR 17:590. Annual report on providers prescribing
medication for addiction treatment.

RELATES TO: KRS 304.1-050(1) 304.9-020, 304.9-055,
304.17A-005(29), [3064-17A-700,] 304.17A-732

STATUTORY AUTHORITY: KRS 304.2-110, 304.17A-732

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110 authorizes the Commissioner of Insurance to promulgate
administrative regulations necessary for or as an aid to the
effectuation of any provision of the Kentucky Insurance Code as
defined in KRS 304.1-010. KRS 304.17A-732 requires insurers to
annually report to the commissioner the number and type of
providers that have prescribed medication for addiction treatment
to its insureds in conjunction with behavioral therapy and not in
conjunction with behavioral therapy. This administrative regulation
sets forth the format and submission time frame for the data
reporting requirements in KRS 304.17A-732.

Section 1. Definitions.

(1) “Commissioner” is defined by KRS 304.1-050(1).

(2) “Department” is defined in KRS 304.1-050(2).

(3) “Insurer” is defined by KRS 304.17A-005(29).

(4) “Medication for addiction treatment” means a prescription
drug that:

(a)l. Is prescribed for use in the treatment of alcohol or opioid
addiction; and

2.[{b)] Contains methadone, buprenorphine, or naltrexone; or

(D)[¢e)] Was approved before January 1, 2022 by the United
States Food and Drug Administration for the mitigation of opioid
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withdrawal symptoms.
(5) “Pharmacy Benefit Manager” is defined by KRS 304.9-
020(15).

Section 2. Data Reporting Requirements.

(1) (@) An insurer authorized to write health insurance in this
state shall submit the data required by the Pharmacy Claims
Standardized Data Request to the commissioner by March 31st of
each year. A pharmacy benefit manger paying pharmacy claims on
behalf of an insurer may submit the data required by the Pharmacy
Claims Standardized Data request to the commissioner on behalf
of the insurer.

(b) The data required by the Pharmacy Claims Standardized
Data Request shall:

1. Be submitted in an electronic format prescribed by the
Commissioner;

2. Contain the prescribed data elements and information in the
order prescribed; and

3. Contain data for claims received in the prior calendar year
for prescriptions for medication for addiction treatment.

(2) (a) The Department shall generate and provide a Medical
Claims Standardized Data Request to each insurer based on the
data submitted pursuant to subsection (1) of this section.

(b) An insurer shall submit the data required by the Medical
Claims Standardized Data Request within sixty (60) days of the
date it is provided to the insurer, as described in paragraph (a) of
this Section.

(c) The data required by the Medical Claims Standardized Data
Request shall:

1. Be submitted in an electronic format;

2. Contain the prescribed data elements and information in the
order prescribed; and

3. Contain data for claims of identified insureds, as requested
by the commissioner, that were received in the prior calendar year.

Section 3. Material Incorporated by Reference.

(1) The following material is incorporated by reference:

(a) “Pharmacy Claims Standardized Data Request”, 10/2021;
and

(b) “Medical Claims Standardized Data Request”, 10/2021.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Kentucky Department of
Insurance, Mayo-Underwood Building, 500 Mero Street, Frankfort,
Kentucky 40601, Monday through Friday, 8 a.m. to 4:30 pm.

CONTACT PERSON: Abigail Gall, Executive Administrative
Secretary, 500 Mero Street, Frankfort, Kentucky 40601, phone +1
(502) 564-6026, fax +1 (502) 564-1453, email abigail.gall@ky.gov.

PUBLIC PROTECTION CABINET
Department of Insurance
Division of Health and Life Insurance and Managed Care
(As Amended at ARRS, February 7, 2022)

806 KAR 18:030. Group health insurance coordination of
benefits.

RELATES TO: KRS 304.17-042, 304.17A-250(7)[¢9)], 304.18-
032, 304.18-085, 304.32-145, 304.38-185, 42 U.S.C. 1395

STATUTORY AUTHORITY: KRS 304.2-110(1), 304.17A-250
304.18-085, 304.32-145, 304.32-185, 304.32-250, 304.38-150

NECESSITY, FUNCTION, AND CONFORMITY: KRS 304.2-
110 authorizes the commissioner of the Department of Insurance
to promulgate reasonable administrative regulations necessary for
or as an aid to the effectuation of any provision of the Kentucky
Insurance Code as defined in KRS 304.1-010. KRS 304.32-250
authorizes the commissioner to promulgate reasonable
administrative regulations necessary for the proper administration
of KRS 304.32. KRS 304.38-150 authorizes the commissioner to
promulgate reasonable administrative regulations necessary for
the proper administration of KRS 304.38. This administrative
regulation establishes guidelines for coordination of benefits by
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group health insurance contracts.

Section 1. Definitions. (1) "Allowable expense" means a health
care service or expense, including deductibles, coinsurance, and
copayments, that is covered in full or in part by any of the plans
covering the person.

(2) "Claim" means a request that benefits of a plan be provided
or paid, and the benefits claimed are in the form of:

(a) Services, including supplies;

(b) Payment for all or a portion of the expenses incurred;

(c) A combination of paragraphs (a) and (b) of this subsection;
or

(d) An indemnification.

(3) "Complying plan" means a plan with benefit determination
requirements that comply with the requirements of this
administrative regulation.

(4) "Coordination of benefits" means a provision establishing
an order in which plans pay their claims[;] and permitting
secondary plans to reduce their benefits so that the combined
benefits of all plans do not exceed total allowable expenses.

(5) "Custodial parent" means the parent awarded custody of a
child by a court decree or with whom the child resides more than
one-half (1/2) of the calendar year.

(6) "Insurer" is defined by KRS 304.17A-005(29)[274)].

(7) "Noncomplying plan" means a plan without benefit
determination requirements or whose benefit determination
requirements do not comply with the requirements of this
administrative regulation.

(8) "Plan™:

(a) Means:

1. A form of coverage with which coordination of benefits is
allowed and "health benefit plans" as defined by KRS 304.17A-
005(22); and

2. Sometimes includes Medicare benefits pursuant to 42
U.S.C. 1395, or other governmental benefits; and

(b) Does not mean:

1. The medical benefits coverage in a group, group-type, and
individual motor vehicle "no-fault" or [and] traditional automobile
"fault" type contract [eentraets]; or

2. School accident-type coverages that cover elementary, high
school, or college students for accidents only, including athletic
injuries, either on a twenty-four (24) hour basis or on a "to-and-
from school" basis.

(9) "Primary plan" means a plan whose benefits for a person's
health care coverage are determined without taking the existence
of any other plan into consideration if:

(@) The plan either has no order of benefit determination
requirements, or its requirements differ from those permitted by
this administrative regulation; or

(b) All plans that cover the person use the order of benefit
determination requirements required by this administrative
regulation, and under those requirements the plan determines its
benefits first.

(10) "Secondary plan" means a plan that is not a primary plan.

Section 2. Requirements for Coordination of Benefits. (1) If a
person is covered by two (2) or more plans, the requirements for
determining the order of benefit payments shall be as established
in paragraphs (a) through (c) of this subsection.

(a) The primary plan shall pay or provide its benefits as if the
secondary plan or plans did not exist.

(b) A plan that does not contain a coordination of benefits
provision consistent with this administrative regulation shall [be]
always be primary, except that coverage obtained by virtue of
membership in a group and designed to supplement a part of a
basic package of benefits may state the supplementary coverage
shall be secondary to the basic package of benefits provided by
the contract holder.

(c) A plan may take the benefits of another plan into account
only if it is secondary to that other plan.

(2) Order of Benefit Determination. The following requirements
shall be applied in the following priority, alphabetically to determine
the order of plan payment:
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(a) Nondependent or dependent.

1. The plan that covers a person other than as a dependent
shall be primary.

2. The plan that covers a person as a dependent shall be
secondary, unless the person is a Medicare beneficiary, in which
case the order of benefits is determined in accordance with 42
U.S.C. 1395.

(b) Dependent child covered under more than one (1) plan.
Unless a court decree determines otherwise,_or a parent has made
an_election within the first thirty-one (31) days of birth to add a
newborn as a dependent to one parent’s plan, plans covering a
dependent child, including a newborn subject to KRS 304.17-042
and 304.18-032, shall determine the order of benefits as
established in subparagraphs 1. through 4. of this paragraph.

1. The primary plan shall be the plan of the parent whose
birthday is earlier in the year if:

a. The parents are married;

b. The parents are not separated, whether or not they have

ever been married [{whether-ornetthey-ever-have-been-married)];

or

c. A court decree awards joint custody without establishing that
one (1) parent has the responsibility to provide health care
coverage.

2. If both parents have the same birthday, the plan that has
covered either of the parents longer shall be primary.

3. If a court decree states that one (1) parent is responsible for
the child’s health care expenses or health care coverage and the
plan of that parent has actual knowledge of those terms, that plan
shall be primary. If the parent with responsibility has no coverage
for the child’s health care services or expenses, but the
responsible parent’s spouse does, the spouse’s plan shall be
primary.

4. If the parents are divorced, separated, or not married, and
there is no court decree allocating responsibility for the child’s
health care services or expenses, the order of benefit
determination among the plans of the parents and the parents’
spouses, [{]if any,[}] shall be the plan of the:

a. Custodial parent;

b. Spouse of the custodial parent;

c. Noncustodial parent; and

d. Spouse of the noncustodial parent.

(c) Active or inactive employee. The plan that covers a person
as an active employee, neither laid off nor retired, or as an active
employee’s dependent, shall be primary. The plan covering the
same person as a retired or laid-off employee, or as a dependent
of a retired or laid-off employee, shall be the secondary plan.

(d) Continuation coverage. If a person has coverage provided
pursuant to a right of continuation pursuant to federal or state law
and is also covered under another plan, the continuation coverage
shall be secondary.

(e) Longer or shorter length of coverage. If the preceding
requirements established in paragraphs (a) through (d) of this
subsection, respectively, do not determine the order of benefits,
the plan that covered the person for the longer period of time shall
be primary:

1. To determine the length of time a person has been covered
under a plan, two (2) plans shall be treated as one (1) if the
covered person was eligible under the second within twenty-four
(24) hours after the first ended;

2. Changes during a coverage period that do not constitute the
start of a new plan include:

a. A change in scope of a plan’s benefits;

b. A change in the entity that pays, provides, or administers the
plan’s benefits; or

c. A change from one (1) type of plan to another; and

3. The person’s length of time covered under a plan shall be
measured from the person’s first date of coverage under that plan.
If that date is not readily available for a group plan, the date the
person first became a member of the group shall be used as the
date from which to determine the length of time the person’s
coverage under the present plan has been in force.

(f) If none of the preceding requirements established in
paragraphs (a) through (e) of this subsection, respectively,
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determines the primary plan, the allowable expenses shall be
shared equally between the plans.

Section 3. Procedure to be followed by Secondary Plan to
Calculate Benefits and Pay Claim.

(1) A secondary plan shall reduce its benefits so that the total
benefits paid or provided by all plans shall not be more than 100
percent of total allowable expenses.

(2) If a person is covered by more than one (1) secondary plan,
the order of benefit determination requirements of this
administrative regulation shall decide the order in which secondary
plans benefits shall be determined in relation to each other.

(3) The secondary plan shall credit to its plan deductible any
amounts it would have credited to its deductible in the absence of
other health care coverage.

Section 4. Notice to Covered Persons. A plan shall, in its
explanation of benefits provided to covered persons, include the
following language: "If you are covered by more than one (1) health
benefit plan, you should file all your claims with each plan.”

Section 5. Miscellaneous Provisions. (1) Provision of Services.
A secondary plan that provides benefits in the form of services
shall only recover the reasonable cash value of the services from
the primary plan, to the extent that benefits for the services are
covered by the primary plan and have not already been paid or
provided by the primary plan.

(2) Non-Complying Plan Coordination.

(a) A plan with order of benefit determination requirements that
comply with this administrative regulation may coordinate its
benefits with a plan that is "excess" or "always secondary" or that
uses order of benefit determination requirements that do not
comply with those contained in this administrative regulation if the:

1. Complying plan is the primary plan, it shall pay or provide its
benefits first;

2. Complying plan is the secondary plan, it shall pay or provide
its benefits first, but the amount of the benefits payable shall be
determined as if the complying plan were the secondary plan. In
that situation, the payment shall be the limit of the complying plan’s
liability; and

3. Noncomplying plan does not provide the information needed
by the complying plan to determine its benefits within a reasonable
time after it is requested to do so, the complying plan shall assume
that the benefits of the noncomplying plan are identical to its own[;]
and shall pay its benefits accordingly. If, within two (2) years of
payment, the complying plan receives information as to the actual
benefits of the noncomplying plan, it shall adjust payments
accordingly.

(b) If the noncomplying plan reduces its benefits so that the
covered person receives less in benefits than he or she would
have received had the complying plan paid or provided its benefits
as the secondary plan, and the noncomplying plan paid or provided
its benefits as the primary plan, and governing state law allows the
right of subrogation as established in paragraph (c)[3)3—through
4] of this subsection, then the complying plan shall advance to or
on behalf of the covered person an amount equal to the difference.

(c) The complying plan shall not advance more than the
complying plan would have paid had it been the primary plan, less
any amount it previously paid for the same expense or service,
and:

1. In consideration of the advance, the complying plan shall be
subrogated to all rights of the covered person against the
noncomplying plan; and

2. The advance by the complying plan shall also be without
prejudice to any claim it may have against a noncomplying plan in
the absence of subrogation.

(3) Coordination of benefits differs from subrogation.
Provisions for one (1) may be included in health care benefits
contracts without compelling the inclusion or exclusion of the other.

(4) If the plans cannot agree on the order of benefits within
thirty (30) calendar days after the plans have received all of the
information needed to pay the claim, the plans shall immediately
pay the claim in equal shares and determine their relative liabilities
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following payment, except that a plan shall not be required to pay
more than it would have paid had it been the primary plan.

CONTACT PERSON: Abigail Gall, Regulations Coordinator,
500 Mero Street, Frankfort, Kentucky 40601, phone +1 (502) 564-
6026, fax +1 (502) 564-1453, email abigail.gall@ky.gov.

PUBLIC PROTECTION CABINET
Kentucky Horse Racing Commission
(As Amended at ARRS, February 7, 2022)

810 KAR 6:001. Definitions for 810 KAR Chapter 6.

RELATES TO: KRS Chapter 23013

STATUTORY AUTHORITY: KRS 230.215(2), 230.260(8),
230.361(1), 230.370

NECESSITY, FUNCTION, AND CONFORMITY: KRS
230.215(2) authorizes the Kentucky Horse Racing Commission to
regulate conditions under which horse racing shall be conducted in
Kentucky. KRS 230.260(8) authorizes the commission to prescribe
necessary and reasonable administrative regulations and
conditions under which horse racing at a horse race meeting shall
be conducted in Kentucky. KRS 230.361(1) requires the
commission to promulgate administrative regulations governing
and regulating pari-mutuel wagering on horse races under the pari-
mutuel system of wagering. This administrative regulation defines
the terms used in 810 KAR Chapter 6.

Section 1. Definitions.

(1) "Added money" means:

(a) Cash, exclusive of trophy or other award, added by the
association to stakes fees paid by subscribers to form the total
purse for a stakes race; or

(b) In the context of pari-mutuel wagering, any amounts
provided by an association in addition to the amounts wagered by
patrons and any carryover amounts.

(2) "Age" means the number of years since a horse was
foaled, reckoned as if the horse was foaled on January 1 of the
year in which the horse was foaled.

(3) "Appaloosa horse" means a horse duly registered with the
Appaloosa Horse Club, Inc., Moscow, Idaho.

(4) "Appaloosa racing" is defined by KRS 230.210(3).

(5) "Arabian horse" means "arabian" as defined by KRS
230.210.

(6) "Arrears" means all sums due by a licensee as reflected by
his or her account with the horsemen's bookkeeper, including
subscriptions, jockey fees, forfeitures, and any default incident to
810 KAR Chapter 6.

(7) "Association" is defined by KRS 230.210(5).

(8) "Authorized agent" means any person currently licensed as
an agent for a licensed owner or jockey by virtue of notarized
appointment of agency filed with the commission.

(9) "Betting interest" means a single horse, or more than one
(1) horse joined as a mutuel entry or joined in a mutuel field, on
which a single pari-mutuel wager can be placed.

(10) "Bleeder" means any horse known to have bled internally
or from its nostrils during a workout or race.

(11) "Breakage" means the net pool minus payout.

(12) "Breeder" means the owner of the dam of a horse when
the horse was foaled. A horse is "bred" at the place of its foaling.

(13) "Calendar days" means consecutive days counted
irrespective of number of racing days.

(14) "Carryover" means nondistributed pool monies
that[which] are retained and added to a corresponding pool in
accordance with 810 KAR 6:020.

(15) "Claiming race" means any race in which every horse
running in the race can be transferred in conformity with 810 KAR
4:050.

(16) "Closing" means the time published by the association
after which entries for a race will not be accepted by the racing
secretary.

(17) "Commission" means:




VOLUME 48, NUMBER 9- MARCH 1, 2022

(@) The Kentucky Horse Racing Commission if used in the
context of the administrative agency governing horse racing and
pari-mutuel wagering; or

(b) If used in the context of pari-mutuel wagering, the amount
an association is authorized to withhold from a pari-mutuel wager
pursuant to KRS 230.3615, KRS 230.750, and KAR Title 810. This
meaning can also refer to "takeout" as defined by subsection (83)
of this section.

(18) "Communications Technology" means the methods used
and the components employed to facilitate the transmission of
information, such as electronic communications, and transmission
and reception systems based on wire, cable, radio, microwave,
light, optics, or computer data networks or any similar electronic
agent.

(19) "Control Program" means any software, source language,
or_executable code that controls the entertaining award display,
such as software, source language, or executable code associated

(a) Race selection or related events;

(b) Accounting and reporting meter and log information;

(c) Operation of totalizators; and

(d) Any other processes established[eutlined] in the internal
controls or as approved by the commission.

(20)[¢48)] "Day" means any twenty-four (24) hour period
beginning at 12:01 a.m. and ending at midnight.

(21)[¢29)] "Dead heat" means a finish of a race in which the
noses of two (2) or more horses reach the finish line at the same
time.

(22)[¢26)] "Declaration" means the withdrawal of a horse
entered in a race prior to time of closing of entries for the race in
conformance with 810 KAR Chapter 6.

(23)[€21)] "Designated area" means any enclosed area that the
commission has approved for the location of terminals used for
wagering on historical horse races.

(24)[(22)] "Disciplinary action" means action taken by the
stewards or the commission for a violation of KRS Chapter 230 or
KAR Title 810 and can include:

(a) Refusal to issue or renew a license;

(b) Revocation or suspension of a license;

(c) Imposition of probationary conditions on a license;

(d) Issuance of a written reprimand or admonishment;

(e) Imposition of fines or penalties;

(f) Denial of purse money;

(g) Forfeiture of purse money; or

(h) Any combination of paragraphs (a) through (g) of this
subsection.

(25)[€23)] "Disqualification" means a ruling of the stewards or
the commission revising the order of finish of a race.

(26)[(24)] "Driver" means a person who is licensed to drive a
horse in a harness race.

(27) "Entertaining Award Display" or ‘"Interactive Award
Display" means an entertaining system utilizing mechanical or
digital components to display the outcome of a pari-mutuel wager
through the use of spinning reels, wheels, games, or other types of
interactive components that are represented by animations or
audio cues. An Entertaining or Interactive Award Display is[must
be]_connected to a totalizator approved by the commission.
Entertaining or interactive displays are[shal] only [be] used in
conjunction with pari-mutuel wagering on a historical horse race or
races.

(28)[(25)] "Entry" means the act of nominating a horse for a
race in conformance with KAR Title 810.

(29)[€26)] "Equipment" means;

(@) Accoutrements other than ordinary saddle, girth, pad,
saddle cloth, and bridle carried by a horse, and includes whip,
blinkers, tongue strap, muzzle, hood, noseband, bit, shadow roll,
martingale, breast plate, bandages, boots, and racing plates or
shoes; or[:]

(b) Racing, system components or other equipment found
suitable by the commission or its designee that is required to
operate entertaining or interactive award displays and interactive
terminals.

(30)[(2A] "Exhibition race” means a race between horses of

2417

diverse ownership for which a purse is offered by the association,
but on which pari-mutuel wagering is not permitted.

(31)[{28)] "Exotic wager" means any pari-mutuel wager placed
on a live or historical horse race or races other than a win, place,
or show wager placed on a live horse race.

(32)[29)] "Field" or "mutuel field" means a single betting
interest involving more than one (1) horse that is not a mutuel
entry.

(33)[€36)] "Forfeit" means money due by a licensee because of
an error, fault, neglect of duty, breach of contract, or alternative
ruling of the stewards or the commission.

(34)[(31)] "Free handicap" means a handicap for which a
nominating fee is not required to be weighted, but an entrance or
starting fee can be required for starting in the race.

(35)[(32)] "Handicap race" means a race in which the weights
to be carried by the horses are assigned by the association
handicapper with the intent of equalizing the chances of winning for
all horses entered in the race.

(36)[33)] "Handle" means the aggregate of all pari-mutuel
pools, excluding refundable wagers.

(37)[€34)] "Historical horse race" means any horse race that:

(a) Was previously run at a licensed pari-mutuel facility located
in the United States;

(b) Concluded with official results; and

(c) Concluded without scratches, disqualifications, or dead-
heat finishes.

(38)[{35)] "Horse" means any equine (including and designated
as a mare, filly, stallion, colt, ridgeling, or gelding).

(39)[(36)] "Ineligible" means a horse or person not qualified
under 810 KAR Chapter 6 or conditions of a race to participate in a
specified racing activity.

(40)[3A)] "Initial seed pool" means a nonrefundable pool of
money that can be funded by an association in order to ensure that
a patron will be paid the minimum amount required on a winning
wager on an historical horse race in the event of a minus pool.

(41) "Interactive terminal" or "HHR terminal" means "terminal"
as defined by subsection (89)(b) of this section.

(42) "Internal controls,” "minimum internal control standards,"
or_"control standards" means|refers—to] the system of internal
procedures, as well as administrative _and accounting controls
related to the integrity of pari-mutuel wagering. This type of
system can[Any—such—system—may| be required by the
commission _as a condition to conduct live horse racing,
simulcasting, and pari-mutuel wagering.

(43)[€38)] "Jockey" means a rider currently licensed to ride in
races other than harness races as a jockey, apprentice jockey,
amateur jockey, or a provisional jockey permitted by the stewards
to ride in three (3) races prior to applying for a license.

(44)[39)] "Judge" means a duly appointed racing official with
powers and duties established in 810 KAR 2:050 serving at a
current meeting in the Commonwealth.

(45)[¢40)] "Lessee" means a licensed owner whose interest in
a horse is a leasehold.

(46)[(41)] "Licensed premises” is defined by KRS 230.210.

(47)[¢42)] "Licensee" means an individual, firm, association,
partnership, corporation, trustee, or legal representative that has
been duly issued a currently valid license to participate in racing in
the Commonwealth.

(48)[(43)] "Maiden" means a horse that has never won a race
on the flat at a recognized meeting in any country. A maiden that
was disqualified after finishing first remains a maiden. Race
conditions referring to maidens are[shal—be] interpreted as
meaning maidens at the time of starting.

(49)[¢44)] "Match race" means a race that is between two (2)
horses and for which other horses are not eligible.

(50)[(45)] "Meeting" means the entire period of consecutive
days, exclusive of dark days, granted by the commission to a
licensed association for the conduct of live horse racing that:

(a) Begins at 10 a.m. of the first racing day; and

(b) Extends through a period ending one (1) hour after the last
scheduled race of the last day.

(51)[¢46)] "Minus pool" means a pari-mutuel pool in which the
amount of money to be distributed on winning wagers exceeds the
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amount of money contained in that pari-mutuel pool.

(52)[(4H] "Month" means calendar month.

(53)[¢48)] "Mutuel entry" means a single betting interest
involving two (2) or more horses entered in the same race and
joined for pari-mutuel purposes because of common ties as to
ownership or training so that a wager on one (1) horse joined in a
mutuel entry is a wager on all horses joined in the same mutuel
entry.

(54)[¢49)] "Net pool" means the total amount wagered less
refundable wagers and takeout.

(55)[(50)] "Nomination" means a subscription or entry of a
horse in a stakes or early closing race.

(56)[(51)] "Nominator" means the person in whose name a
horse is entered for a race.

(57)[(52)] "Owner" means any person who holds, in whole or in
part, any right, title, or interest in a horse, or any lessee of a horse,
who has been duly issued a currently valid owner's license as a
person responsible for the horse.

(58)[(53)] "Pari-mutuel wagering," "mutuel wagering", or "pari-
mutuel system of wagering" is defined by KRS 230.210.

(59)[(54)] "Pari-mutuel pool" means any pool into which pari-
mutuel wagers made by patrons are placed. For every wager
placed into a pari-mutuel pool by a patron, that patron is eligible to
receive at least a minimum payout on a winning wager.

(60)[(55)] "Patron" means an individual present at a track,
licensed premises, or a simulcast facility who observes or wagers
on live or historical horse races.

(61)[¢56)] "Payout" means the amount of the net pool payable
to an individual patron on his or her winning wager.

(62)[(5AH)] "Place," if used in the context of a single position in
the order of finish in a race, means second; if used in the context of
pari-mutuel wagering, a "place" wager means one involving a
payoff on a betting interest that finished first or second in a race; or
if used in the context of multiple positions in the order of finish in a
race, "place or placing" means finishing first or second.

(63)[(58)] "Player-funded pool" means a pool of money funded
by patrons wagering on a live or historical horse race or races that
is only used to ensure that a patron will receive a payout on a
winning wager in the event of a "minus pool" as defined in this
administrative regulation.

(64)[(59)] "Post" means the starting point of a race.

(65)[¢66)] "Post position" means the relative place assigned to
each horse, numbered from the inner rail across the track at the
starting line, from which each horse is to start a race.

(66)[¢61)] "Post time" means the advertised moment scheduled
for the arrival of all horses at the starting point for a race.

(67)[(62)] "Prize" means the combined total of any cash,
premium, trophy, and object of value awarded to the owners of
horses according to order of finish in a race.

(68)[(63)] "Purse" means the gross cash portion of the prize for
which a race is run.

(69)[¢64)] "Quarter horse" is defined by KRS 230.210.

(70)[¢65)] "Purse race" means any race for which entries close
at a time designated by the racing secretary, and for which owners
of horses entered are not required by its conditions to contribute
money toward its purse.

(71)[¢66)] "Race" means a running contest between horses,
ridden by jockeys or driven by drivers, over a prescribed course
free of obstacles or jumps, at a recognized meeting, during regular
racing hours, for a prize.

(72)[(6H] "Race day" means any period of twenty-four (24)
hours beginning at 12:01 a.m. and ending at midnight in which live
racing is conducted by an association.

(73)[¢68)] "Racing official" means a racing commission
member, commission staff as duties require, and all association
racing department employees, as duties require.

(74)[¢69)] "Recognized meeting" means any meeting with
regularly scheduled live horse races for thoroughbreds on the flat,
licensed by and conducted under administrative regulations
promulgated by a governmental regulatory body, to include foreign
countries that are regulated by a racing authority that has
reciprocal relations with The Jockey Club and whose race records
can be provided to an association by The Jockey Club.
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(75)[(76)] "Registration certificate” means, with respect to
thoroughbreds:

(@) The document issued by The Jockey Club certifying the
name, age, color, sex, pedigree, and breeder of a horse as
registered by number with The Jockey Club; or

(b) The document known as a "racing permit" issued by The
Jockey Club in lieu of a registration certificate if a horse is
recognized as a thoroughbred for racing purposes in the United
States, but is not recognized as a thoroughbred for breeding
purposes insofar as registering its progeny with the Jockey Club.

(76)[(+1)] "Result" means the part of the official order of finish
in a race used to determine the pari-mutuel payoff of pari-mutuel
pools.

(7TN[(F2)] "Rulings" means all determinations, decisions, or
orders of the stewards or of the commission duly issued in writing
and posted.

(78)[(#3)] "Scratch" means the withdrawal of a horse entered
for a race after the time of closing of entries for the race in
conformance with KAR Title 810.

(79)[(#4)] "Scratch time" means the time set by the racing
secretary as a deadline for horsemen to indicate their desire to
scratch out of a race.

(80)[(#5)] "Secretary" means the duly appointed and currently
serving secretary of the commission.

(81)[¢#6)] "Simulcasting" is defined by KRS 230.210.

(82)[(FAH)] "Specimen" means a sample of blood, urine, or other
biologic sample taken or drawn from a horse for chemical testing.

(83)[(#8)] "Stakes" means all fees:

(a) Paid by subscribers to an added-money or stakes race
for nominating, eligibility, entrance, or starting, as required by the
conditions of the race; and

(b) Included in the purse.

(84)[(#9)] "Stakes race" means a race that closes more than
seventy-two (72) hours in advance of its running and for which
subscribers contribute money towards its purse, or a race for which
horses are invited by an association to run for a guaranteed purse
of $50,000 or more without payment of stakes. With the exception
of stakes races in North America, "stakes race" excludes races not
listed by The Jockey Club Information System International
Cataloguing Standards, Part One (1).

(85)[(86)] "Starter" means a horse in a race when the starting-
gate doors open in front of it at the moment the starter dispatches
the horses for a race.

(86)[(81)] "Steward" means a duly appointed racing official with
powers and duties specified in 810 KAR 2:040 serving at a current
meeting in the Commonwealth.

(87)[(82)] "Subscription" means nomination or entry of a horse
in a stakes race.

(88)[(83)] "Takeout" means "commission" as defined by
subsection (17)(b) of this section

(89)[¢84)] "Terminal" means;

(@) Any commission approved self-service device or other
totalizator-based peripheral equipment[tetalizator-machine-or-other
mechanical-equipment] used by a patron to place a pari-mutuel
wager on a live or historical horse race or races; or

(b) Any commission approved mechanical, electrical, or other
device, contrivance, or machine that, upon funding of any pari-
mutuel wager on a historical horse race or races, is capable of
placing a pari-mutuel wager on that historical horse race or races.
These devices can[AH-such-devicesmay| provide handicapping
methods approved by the commission, in addition to manual
handicapping. In the event of a winning wager, a terminal displays
and either delivers or entitles the patron to receive a payout
pursuant to 810 KAR 6:030. Payouts are[Any-such-payoutsmay
be] issued by the terminal itself or by the licensed association
approved to operate the interactive terminal and related pari-
mutuel pool.

[ L .

]
(90)[¢85)] "Thoroughbred racing" is defined by KRS 230.210.
(91)[¢86)] "Totalizator" means the system, including hardware,
software, communications equipment, and electronic devices that
accepts and processes the cashing of wagers, calculates the odds
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and prices of the wagers, and records, displays, and stores pari-
mutuel wagering information.

(92)[(87] "Unplaced" means a horse that finishes a race
outside the pari-mutuel payoff.

(93)[¢88)] "Wagering pool" means "pari-mutuel pool" as defined
by this administrative requlation[subsection—54)—ofthis
subsection].

(94)[(89)] "Walkover" means a race in which the only starter or
all starters represent single ownership.

(95)[€96)] "Weigh in" means the presentation of a jockey to the
clerk of scales for weighing after a race.

(96)[(91)] "Weigh out" means the presentation of a jockey to
the clerk of scales for weighing prior to a race.

(97)[(92)] "Weight for age" means the standard assignment of
pounds to be carried by horses in races at specified distances
during specified months of the year, scaled according to the age of
the horse as established in 810 KAR 4:020.

(98)[€93)] "Workout" means the training exercise of a horse on
the training track or main track of an association during which the
horse is timed for speed over a specified distance.

(99)[(94)] "Year" means twelve (12) consecutive months
beginning with January and ending with December.

Section 2. Severability. If any provision or administrative
regulation of this chapter is found to be invalid, the remaining
provisions of this chapter shall not be affected nor diminished
thereby.

CONTACT PERSON: Jennifer Wolsing, General Counsel,
Kentucky Horse Racing Commission, 4063 Iron Works Parkway,
Building B, Lexington, Kentucky 40511, phone +1 (859) 246-2040,
fax+1 (859) 246-2039, email jennifer.wolsing@Xky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Public Health Protection and Safety
(As Amended at ARRS, February 7, 2022)

902 KAR 10:120. Kentucky public swimming and bathing
facilities.

RELATES TO: KRS Chapter 13B, 211.015, 211.090, 211.210,

is necessary to removel[having-access-to-it_but-may reguire-the
removalof] an access panel, door, or similar obstruction.

(2) "Agitation" means the mechanical or manual movement to
dislodge the filter aid and dirt from the filter element.

(3) "Air gap" means the unobstructed vertical distance through
the free atmosphere between the lowest opening from any pipe or
faucet conveying water or waste to a tank, plumbing fixture, receptor,
or other device, and the flood level rim of the receptacle.

(4) "Alkalinity” or “total alkalinity" means the amount of
carbonates or bicarbonate present in water solution as expressed in
parts per million (ppm).

(5) "Approved" means that which is acceptable to the cabinet.

(6) "Backwash" means the flow of water through the filter
element or media in the reverse direction sufficient to dislodge the
accumulated dirt and filter aid and remove them from the filter tank.

(7) "Backwash cycle" means the time required to backwash the
filter system thoroughly.

(8) "Backwash rate" means the rate of application of water
through a filter during the backwash cycle expressed in gallons per
minute per square foot of effective filter area.

(9) "Bather" means a person using a public swimming and
bathing facility.

(10) "Cabinet" is defined by KRS 211.015(a).

(11) “Cartridge filter” means a filter that utilizes a porous
cartridge as its filter media.

(12) “Diatomaceous earth (DE) filter” means a filter that utilizes a
thin layer of diatomaceous earth as its filter media that will need
to[must] be periodically replaced.

(13) “Disinfectant” means an approved chemical compound
designed for the destruction of pathogenic organisms in bathing
facilities and includes chlorine and bromine.

(14) “Equalizer line” means the connection from the skimmer
housing to the pool, spa, or hot tub below the weir box, which:

(a) Is sized to satisfy pump demand and prevent air lock or loss
of prime; and

(b) Contains a float valve assembly and pop-up valve.

(15) “Facility operator” means a person or employee of that
person who is responsible for the proper operation and maintenance
of the facility.

(16) "Filter" means a device that separates solid particles from
water by recirculating it through a porous substance.

(17) "Filter aid" means an enhancement to the efficiency of the
filter media.

211.220[234:180], 211.990(2), 322.110, 323.020, 29 C.F.R.
1910.119, 15 U.S.C. 8003

STATUTORY AUTHORITY: KRS [Chapter13B;] 194A.050(1),
211.180(1)[: ; 7

NECESSITY, FUNCTION, AND CONFORMITY: KRS
194A.050(1) authorizes the secretary of the Cabinet for Health and
Family Services to promulgate administrative regulations
necessary to protect, develop, and maintain the health, personal
dignity, integrity, and sufficiency of Kentucky citizens and to

(18) "Filter cycle" means the operating time between cleaning or
replacing the filter media or backwash cycles.

(19) "Filter element" means a device within a filter tank designed
to entrap solids and conduct water to a manifold, collection header,
pipe, or similar conduit.

(20) "Filtration rate" means the rate of water flow through a filter
while in operation.

(21) “Float valve assembly” means a mechanism designed to
disengage the skimmer in order to prevent air from entering the

operate programs and fqulII the reSDOﬂSIbIhtIeS vested in the

pump if the water level drops below the skimmer level.

cabl net[

treatment—systems—fer—swmmmg—peels]. KRS 211 180
authorizes|direets] the cabinet [fer Health—Services] to adopt
administrative regulations relating to public facilities[;] and their
operation and maintenance in a safe and[;] sanitary manner to
protect public health and prevent health hazards. This

administrative regulation establishes uniform standards for public
swimming pools and [ether—swimming—of] bathing facilities. [Fhe
: )  thi L . J =

Section 1. Definitions. (1) "Accessible” means having access[;

(22) “Flow meter” means a device that measures the flow of
water through piping.

(23) "Head loss" means the total pressure drop between the inlet
and the outlet of a component.

(24) “Holding tank” means a storage vessel to retain water for a
spray pad recirculation system.

(25) “Hydrojet” means a fitting which blends air and water,
creating a high velocity, turbulent stream of air enriched water.

(26) "Inlet" means a fitting or fixture through which filtered water
returns to a pool or spa.

(27) "Main outlet” means an outlet fitting at the deepest point of
the horizontal bottom of a pool through which water passes to a
recirculating pump or surge tank, and[—t]_is often referred to as a
"main drain".

(28) “Modulating valve” means a valve that automatically
regulates the flow of water from the main drain through the use of a
float ball.

(29) "Perimeter overflow system" means a channel at normal
water level that extends completely around the pool perimeter and is

H-applied] to a fixture, connection, appliance or equipment, even if it

used to remove surface debris, also known as an overflow or scum
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qutter.
(30) “Perlite filter” means a filter that utilizes a thin layer of perlite

(52)[(59)]_“Wading pool” means a pool or area within a pool
where the water depth is twenty-four (24) inches or less.

as its filter media deposited on a septum that must be periodically

replaced.
(31) “Play feature” means a structure or feature that is added to

(53)[¢4H)]_“Weir box” means an overflow system placed at
normal operating water surface level to remove surface debris and
does not form a continuous loop around the pool perimeter.

a pool for the purpose of entertainment.

(32) “Plunge pool” means a pool or area within a pool designed
as the termination point for a water slide or water ride.

(33) “Pop-up valve” means a mechanism located under the float

Section 2. Submission of Plans and Specifications for Approval.
(1) A[Ne]_person shall not construct, alter, or reconstruct a public
swimming and bathing facility until approval of detailed plans and

valve assembly that opens to allow water to reach the pump when

specifications, with supporting design data as required in this

the float valve is activated.
(34) “Positive shutoff valve” means a valve that completely stops

administrative regulation, is granted in writing by the state or local
agency having jurisdiction.

the flow of water.
(35) "Precoat" means the process of depositing a layer of

(2) The original plans and five (5) copies shall be submitted to
the local health department with payment pursuant to 902 KAR

diatomaceous earth or perlite on the filter element at the start of a

10:121.

filter cycle.
(36) "Public swimming and bathing facility" means a natural or

artificial body or basin of water that is modified, improved,
constructed, or installed for the purpose of swimming or bathing,
except for[lt-doesnotinclude] a pool at a private single family
residence intended only for the use of the owner and guests.

(37) "Readily accessible” means direct access without the
necessity of removing any panel, door, or similar obstruction.

(38) "Septum” means that part of the filter element consisting of
cloth, [e¥f] closely woven fabric, or other porous material on which the

(3) The front page of the plans submitted for review and approval
shall contain the:

(a) Name of the swimming and bathing facility;

(b) Location by city and county;

(c) Name and contact information for the facility owner;

(d) Name of the installer; and

(e) Name of the engineer, architect, or person preparing the
plans.

(4) Plans submitted by an engineer or architect shall bear the
individual's official seal.

filter cake is deposited.

(39) “Skimmer” _means a device designed to continuously
remove surface film and water and return it through the filter.

(40) “Spray pad” means an area that:

(a) Has[with]_aquatic play features that spray or drop water for
the purpose of wetting people;

(b) Is[—and-are] designed so that there is no accumulation or
ponding of water on the ground;[;] and

(c) Includes both recirculating and non-recirculating water

(5) Plans and specifications on public swimming and bathing
facilities constructed by the state or local government, or for a facility
with surface area greater than 1,600 square feet, shall be prepared
by an engineer or architect registered in the State of Kentucky.

(6) The plans shall be:

(a) Drawn to scale;

(b) Accompanied by proper specifications to permit a
comprehensive review of the plans, including the piping and
hydraulic details; and

systems.

(41) "State Building Code" means the reguirements
established in 815 KAR Chapter 7.

(42) "State Plumbing Code" means the reguirements

established in 815 KAR Chapter 20.
(43) "Strainer" means a device used to remove hair, lint, leaves,

(c) Include:

1. A site plan of the general area with a plan and sectional view
of the facility complex with all necessary dimensions;

2. A piping diagram showing all appurtenances including
treatment facilities in sufficient detail, as well as pertinent elevation
data, to permit a hydraulic analysis of the system;

or other coarse material on the suction side of a pump.
(44)[¢42)] "Suction piping" means that portion of the circulation
piping located between the facility structure and the inlet side of a

3. The specifications on all treatment equipment, including
performance ranges of pumps, disinfecting equipment, chemical
feeders, filters, strainers, lights, skimmers, suction outlets or return

pump.

(45)[£43)]_"Superchlorinate” means the addition to facility water
of an amount of chlorine sufficient to produce a free available
chlorine that is at least equal to ten (10) times the amount of
combined chlorine plus the required minimum level of free available
chlorine in order to oxidize the ammonia and nitrogenous materials
which may be dissolved in the facility water.

(46)[{44)]_“Surge tank” means a storage vessel within the pool

inlets, diving boards, safety equipment, and other related equipment;
and

4. Drawing of equipment room showing placement of equipment.

(7) One (1) set of approved plans shall be kept at the job site and
available for inspection.

(8) Upon completion of recirculation piping system construction
and prior to the[sueh] piping being tested for air pressure [tested]
at ten (10) pounds per square inch of pressure for fifteen (15)

recirculation system used to retain the water displaced by bathers.
(47)[(45)]_"Total discharge head" means the amount of water

minutes and covered, the owner or builder shall contact the cabinet
for inspection.

that a pump will raise water above its center line.
(48)[{48)]_ "Total dynamic _head" means the arithmetical

(9) Upon completion of construction, a notarized statement
certifying the facility was constructed in accordance with the

difference between the total discharge head and total suction head (a

approved plans and this administrative regulation shall be submitted

vacuum reading is considered as a negative pressure). This value is

to the cabinet.

used to develop the published performance curve.
(49)[(4A)] "Total residual chlorine" means the arithmetical sum of

(10) The facility shall not be used before receiving a final
inspection and written approval from the cabinet.

free available chlorine _and combined chlorine, which[and]_is
composed of the following components:
() Free available chlorine, which is the amount of chlorine

(11) Unless construction is begun within one (1) year from the
date of approval, the approval shall expire. Extension of approval
may be considered upon written request to the cabinet.

available to inactivate microorganisms and that has not reacted with
ammonia, nitrogenous material, and other contaminants in
facility[swimming-pool] water; and
(b) Combined chlorine (also called "chloramine”), which is the
amount of chlorine that has reacted and combined with ammonia
and other nitrogenous material to form chloro-ammonia compounds.
(50)[¢48)] "Total suction head" means the amount of water that a

(12) No change in location, construction, design, materials, or
equipment shall be made to approved plans or the facility without the
written approval of the cabinet.

Section 3. Water Supplies. (1) Potable water from an approved
municipal water system or water district shall be supplied to all public
swimming and bathing facilities. If these supplies are not available, a

pump will lift by suction.
(51)[(49)] "Turnover rate" means the time reguirements, in

potable water supply meeting the approval of the Energy and
Environment Cabinet shall be provided.

hours or minutes, [reguired] for the circulation system to filter and
recirculate a volume of water equal to the facility volume.
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(2) The water supply shall be capable of providing:
(a) Sufficient quantities of water under pressure to all water-
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using fixtures and equipment at the facility;[;] and

o[ iding] Enough water to raise the water
level by at least one (1) inch in three (3) hours in:

1. Swimming, diving, or wave pools;[;]_and

2. Water slide plunge pools[;-atleast-one {1} inch-in-three (3)

least 100 feet. Within these[sueh]_limits of safe swimming there
shall not be any[pe] boating, underwater obstructions, or other
hazards that may be dangerous or cause injury to swimmers. Signs
shall be provided on the beach describing these markers and stating
that they indicate the limits of safe bathing. The bottom of the

hours].

Section 4. Water Quality and Sanitary Requirements for Bathing
Beaches. (1) Prior to the issuance of plan and construction approval,

swimming area shall consist of sand or gravel and be of a uniform
slope.

(3) If diving facilities are provided at beaches, the design and
layout of the facilities and associated unobstructed water depths

the cabinet shall conduct a sanitary survey of the proposed beach.
This survey shall include an evaluation of the physical, chemical, and

shall be in accordance with the State Building Code requirements for
swimming and diving pools. The water surrounding any floats or

bacteriological characteristics of the bathing beach area and the

inflatable features where diving is permitted shall be at least nine (9)

watershed.

(2) Physical quality. The following characteristics shall not be
present in the beach area or watershed:

(a) Sludge deposits, solid refuse, floating waste solids, oils,
grease, and scum; or[and]

(b) Hazardous substances being discharged into bathing beach
water or watershed.

(3) Bacteriological quality. The bacteriological quality of water at
bathing beaches shall comply with the following criteria:

(@) It shall meet the requirements of 401 KAR 10:031.
Satisfactory bacteriological results shall be obtained before approval
for construction is considered; and

(b) There shall not be any[pe]_sanitary or combined sewer
discharges or other raw or partially treated sewage discharges to the

and one-half (1/2) feet deep.

(4) Depth markings and lane lines.

(a) On all facilities other than beaches, the depth of the water
shall be marked plainly at or above the water surface on the vertical
wall of the facility, if possible, and on the edge of the deck next to the
facility. Depth markers shall be placed at the following locations:

1. At the points of maximum and minimum depths;

2. At the point of change of slope between deep and shallow
portions or [{]transition point[}];

3. At intermediate two (2) feet increments of water depth; and

4. If the facility is designed for diving, at appropriate points to
denote the water depths in the diving area.

(b) Depth markers shall be spaced so that the distance between
adjacent markers is not greater than twenty-five (25) feet as

bathing beach area or immediate watershed.
(4) Chemical quality. There shall not be any[re]_discharges of
chemical substances, other than disinfecting agents, capable of

measured peripherally.
(c) Depth markers shall be in Arabic numerals at least four (4)

inches high and of a color contrasting with the background. If depth

creating toxic reactions, or irritations to the skin or mucous

markers cannot be placed on the vertical walls at or above the water

membranes of a bather.

Section 5. Sewage and Wastewater Disposal. (1) Sewage or
wastewater generated from the operation of a public swimming and

level, other means shall be used, so that markings shall be plainly
visible to persons in the facility.

(d) Lane lines or other markings on the bottom of the facility shall
be a minimum of ten (10) inches in width and be of a contrasting

bathing facility shall discharge to a public sanitary sewer.
(2) If a public sanitary sewer is not available, sewage or
wastewater shall be discharged to a system which complies with 902

color.
(e) A safety line supported by buoys shall be provided across the
section of the pool where the break between the shallow and deep

KAR 10:085.
(3) Outdoor deck or surface area drainage water may be

water occurs (five (5) feet). The line shall be placed one (1) foot
toward the shallow end from where the break occurs.

discharged directly to storm sewers, natural drainage areas, or to the
ground surface without additional treatment. This[Sueh]_drainage
shall not result in nuisance conditions that create an offensive odor, a

Section 8. Facility Water Treatment Systems. (1)@ A
recirculation system, consisting of pumps, piping, filters, water

stagnant wet area, or an environment for the breeding of insects.
(4) Filter backwash shall be discharged to public sanitary
sewers, or if unavailable, to a system approved by the cabinet.

Section 6. Refuse Disposal. (1) All refuse at a public swimming

conditioning, disinfection equipment, and other accessory equipment
shall be provided to clarify, chemically balance, and disinfect the
water for all swimming and bathing facilities, except bathing beaches.

(b) All system components, including piping, shall bear the NSF
International (NSF)[National—Sanitation—Foundation]_ potable

and bathing facility shall be disposed of in a manner approved by the

water (NSF-pw) mark.

Energy and Environment Cabinet in KAR Title 401.
(2) An adequate number of refuse containers|;]_with tight fitting

(c) Pumps greater than seven and five-tenths (7.5) horse power
that are not required to meet NSF testing standards shall be

lids shall be provided at readily accessible locations at all public

considered on a case-by-case basis.

swimming and bathing facilities.

(3) Refuse containers in women's restrooms shall be kept
covered.

(4) Bulk refuse storage areas shall be designed and maintained
to prevent rodent harborage.

(5) Bulk refuse containers shall be:

(a) Of approved design and construction;

(b) Kept closed; and

(c) Placed upon an impervious surface within a suitable
enclosure to prevent access by animals.

Section 7. Facility Design and Construction. (1) All public
swimming and bathing facilities, and attendant structures, such as
bathhouses, dressing rooms, or restrooms, except for beach areas at
bathing beaches, shall meet the design, materials, fixture, and
construction requirements of 815 KAR 7:120 and 815 KAR Chapter
20.

(2) The wading and swimming areas at beaches where the water
is less than five (5) feet deep shall be separated from swimming and
diving areas by lines securely anchored and buoyed. Safe limits of
swimming shall be marked by buoys, poles, or other markers located
not over 100 feet apart and visible to bathers from a distance of at
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(2) Pumping equipment.

(&) The recirculation pump and motor shall deliver the flow
necessary to obtain the turnover required in the table below. A valve
for flow control and a flow meter shall be provided in the recirculation
pump discharge piping.

(b) The turnover rate shall be:

Type of Facility Turnover Required
Diving pools 8 hours or less

Wading pools, Spas, Therapy pools, Spray | 30 minutes or less
pad holding tanks, Facility equipped with a
spray feature not providing additional filtered

and disinfected water to the spray feature

Wave pools, Lazy rivers, Water rides 2 hours or less

Vortex pools, Plunge pools 1 hour or less

All other pools 6 hours or less

(c) Higher flow rates may be necessary in pools with skimmers
so that each skimmer will have a minimum flow rate of thirty (30)
gallons per minute.

(d) The pump shall be of sufficient capacity to provide a
minimum backwash rate of fifteen (15) gallons per square foot of
filter area per minute in sand filter systems.

(e) The pump or pumps shall supply the required recirculation
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rate of flow to obtain the turnover rate required at a total dynamic
head of at least:

1. Fifty (50) feet for all vacuum filters;

2. Seventy (70) feet for pressure sand or cartridge filters; or

3. Eighty (80) feet for pressure diatomaceous earth filters and
perlite filters.

(f) If the pump is located at an elevation higher than the facility
water line, it shall be self-priming.

(q) If vacuum filters are used, a vacuum limit control shall be
provided on the pump suction line. The vacuum limit switch shall be
set for a maximum vacuum of eighteen (18) inches of mercury.

(h) A compound vacuum-pressure gauge or vacuum gauge shall
be installed on the suction side of the pump.

(i) A pressure gauge shall be installed on the pump discharge
line adjacent to the pump.

(1) Valves shall be installed to allow the flow to be shut off during
cleaning, switching baskets, or inspection of hair and lint strainers.

(k) A hair or lint strainer with openings no more than one-eighth

b. With a cap or plug that is not removable by bathers.

2. Piping from this connection shall be:

a. To the suction side of the pump ahead of the hair and lint
strainer;

b. At least one and one-half (1 1/2) inches in diameter; and

c. Equipped with a control valve near the junction with the pump
suction line.

3. The size of the vacuum hose shall be at least one and one-
half (1 1/2) inches in diameter and be of sufficient strength to prevent
collapsing and allow adequate flow for proper cleaning.[;]

(d) Automatic vacuum systems may be used to supplement the
built-in vacuum system provided they are capable of removing all
debris from the facility bottom.[;-and

(e) Vacuum systems shall only be used when the facility is
closed to bathers.

(6) Piping, skimmer, and overflow system.

(a) Piping shall comply with the material specifications listed in
the Kentucky State Plumbing Code for potable water.

(1/8) inch is required except for pumps that are used with vacuum

filter systems.
(3) Water heaters shall be installed at all indoor swimming and

(b) All piping, valves, and fittings shall be color coded, suitably
labeled, or marked to denote its purpose within the facility water
treatment system.

bathing facilities, and shall comply with the following:
(@) A water heater piping system shall be equipped with a

(c) The piping shall be designed to carry the required quantities
of water at velocities not exceeding five (5) feet per second in suction

bypass. A valve shall be provided at the bypass and on the influent

piping and ten (10) feet per second in pressure piping.

and effluent heater piping. The influent and effluent heater piping
shall be metallic and installed in accordance with heater

(d) Gravity piping shall be sized so that the head loss in piping,
fittings, and valves does not exceed the difference in water levels

manufacturer's recommendations;
(b) A heating coil, pipe, or steam hose shall not be installed in

between the facility and the maximum operating level in the surge or
filter tank.

any swimming and bathing facility;

(c) Thermometers shall be provided in the piping to check the
temperature of the water returning from the facility and the
temperature of the blended water returning to the facility;

(d) An automatic temperature limiting device with thermostatic
control that prevents the introduction of water in excess of 100
degrees Fahrenheit to swimming and diving pools and in excess of
104 degrees Fahrenheit for spas shall be provided[;]_and shall be
accessible only to the facility operator;

(e) A pressure relief valve shall be provided and shall be piped to

(e) The following waste lines shall be provided with six (6) inch
air gaps at their points of discharge to the waste pump or sewer:

1. Main outlet bypass or other connections to waste;

2. Surge tank drain and overflow lines;

3. Pump discharge to waste lines; and

4. Gutter bypass to waste lines.

(7) Inlets.

(a) Each inlet shall be directionally adjustable.

(b) The velocity of flow through any inlet orifice shall be in the
range of five (5) to twenty (20) feet per second, except that[ir]

within six (6) inches of the floor;

(f) Venting of gas or other fuel burning water heaters shall be
provided in accordance with the State Building Code;

(q) Heaters for indoor swimming and diving pools shall be
capable of maintaining an overall pool water temperature between

facilities equipped with skimmers [it]_shall have a velocity of
flow[be] in the range of ten (10) to twenty (20) feet per second.

(c) Inlets shall be located and directed to produce uniform
circulation of water to facilitate the maintenance of a uniform
disinfectant residual throughout the entire facility without the

seventy-six (76) degrees Fahrenheit and eighty-four (84) degrees

existence of dead spots.

Fahrenheit;
(h) Combustion and ventilation air shall be provided for fuel

(d) Inlets in facilities with skimmers shall be twelve (12) inches
below the midpoint on the skimmer throat.

burning water heaters in accordance with manufacturer
recommendations or the State Building Code;

(i) Heaters for indoor swimming and diving pools shall be sized
on a basis of 150 British Thermal Units per hour input per square foot

(e) Inlets in facilities with a prefabricated perimeter overflow
system shall be eight (8) inches or more below the lip of the gutter.

(f) Inlets shall be placed completely around the pool with each
serving a linear distance of not more than fifteen (15) feet on center.

of pool water surface area; and

() _All heaters shall meet the latest standards of applicable
recognized testing agencies.

(4) A flow meter shall be:

(a) Located so that the rate of recirculation may be easily read;

(b) Installed on a straight length of pipe at a distance of at least
ten (10) pipe diameters downstream, and five (5) pipe diameters

The pipe serving the inlets shall form a loop completely around the
pool.

(@) The number of inlets shall be determined by dividing the
perimeter of the pool measured in feet, by fifteen (15).[;]_Any fraction
thereof would represent one (1) additional inlet.

(h) Pools greater than forty-five (45) feet wide shall be equipped
with floor inlets in a grid pattern located no more than seven and five-

upstream from any valve, elbow, or other source of turbulence,

tenths (7.5) feet from a wall and no more than fifteen (15) feet apart.

except for those specifically designed without separation parameters;

The grid shall[must] form a continuous loop with no reduction in

and
(c) Installed on each recirculation system, spray pad feature,
waterslide, any other type of spray feature, and on multiple filtration

() A minimum of two (2) inlets is required on all pools, holding
tanks, and bathing facilities, regardless of size.

units.

(5) Vacuum cleaning system.

(a) A vacuum cleaning system shall be:

1. Provided for all facilities except beaches; and

2. Capable of reaching all parts of the facility bottom.[;]

(b) A vacuum system that utilizes the attachment of a vacuum
hose to the suction piping through the skimmer may be provided.[;]

(c)1. If the vacuum cleaning system is an integral part of the

() At least one (1) inlet shall be located in each recessed
stairwell or other space where water circulation might be impaired.

(k) Prefabricated perimeter overflow systems shall be approved
on a case-by-case basis by the cabinet.

(8) Outlets.

(a) All facilities, including holding tanks, shall be provided with a
minimum of two (2) main outlets at the deepest horizontal point
plumbed in parallel to permit the facility to be completely and easily

facility recirculation system, a wall fitting shall be provided:
a. Eight (8) to twelve (12) inches below the normal water level;
and
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drained.
(b) Openings and grates shall:
1. Conform to 15 U.S.C. 8003;
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2. Be covered by a proper grating that is not removable by

one and one-half (1 1/2) inches in diameter, located at least one (1)

bathers;
3. Be at least four (4) times the area of the main outlet pipe;
4. Have sufficient area so that the maximum velocity of the water

foot below the lowest overflow level of the skimmer, and be provided
with a self-closing valve and cover that conforms to 15 U.S.C.
8003.[;]

passing through the grate does not exceed one and one-half (1 1/2)
feet per second at maximum flow; and

5. Have a[The] maximum grate opening width of [grate
openings-shallbe] one-fourth (1/4) inch.[;]

(c) Additional outlets shall be provided in all facilities where the
width of the facility is more than sixty (60) feet. In these cases,

() All overflow water shall pass through a basket that can
be removed without the use of tools.[A—basket-that can—be
- :
overflow water must pass:-and]
(9) All pools not equipped with a perimeter overflow system shall
have a smoothly contoured handhold coping not over two and one-

outlets shall be spaced not more than thirty (30) feet apart, nor more

half (2 1/2) inches thick for the outer two (2) inches or an equivalent

than fifteen (15) feet from side walls, and shall be connected in

approved handhold. The handhold shall be no more than nine (9)

parallel, not series.[;]
(d) A hydrostatic relief valve may be provided for in-ground

swimming and diving pools. Subsurface drainage, if provided, shall
not be directly connected to a sanitary sewer.[-and
(e) Main outlet piping shall be sized for water removal [ef-the

inches above the normal water line.

(12) All facilities shall be equipped for the addition of make-up
water from a potable water source pursuant to the following:

(a) Discharge through an air gap of at least six (6) inches to a
surge tank or a vacuum filter tank. If make-up water is added directly

water—through-it]_at a rate of at least 100 percent of the design

to the facility, the fill-spout shall be located under or immediately

recirculation flow rate and at velocities specified in subsection (6)(c)

adjacent to a ladder rail, grab rail, or lifequard platform. If added to a

of this section. It shall function as a part of the recirculation system.

surge tank or vacuum filter tank, the six (6) inch air gap shall be

The piping system shall be valved to permit adjustment of flow

measured above the top lip of the tank; and

through it.

(9) Perimeter overflow systems.

(a) Swimming and bathing facilities with a water surface area
greater than 1,600 square feet shall have a continuous perimeter
overflow system.

(b) A perimeter overflow system shall:

1. Extend completely around the facility;

2. Permit inspection, cleaning, and repair;

3. Be designed so that no ponding or retention of water occurs
within any portion of the system;

4. Be designed to prevent entrapment of bathers or the passage

(b) Through piping with vacuum breaker, antisiphon, or other
protection as specified by the State Plumbing Code.

(13) Filtration.

(a) Filters shall comply with the following:

1. Pressure filters shall have:

a. Pressure gauges;

b. An observable free fall, or a sight glass installed on the
backwash discharge line; and

c. A manual air-relief valve at the high point;

2. The filter backwash disposal facility shall have sufficient
capacity to prevent flooding during the backwash cycle;

of small children into an enclosed chamber;

5. Have an overflow lip which is rounded, provides a good
handhold, and is level within two-tenths (0.2) inch;

6. Provide for the rapid removal of all water and debris skimmed
from the pool's surface;

7. Be designed for removal of water from the pool's upper

3. All filters shall be designed so that they can be completely
drained. Filters shall be drained through a six (6) inch air gap to a
pump or sanitary sewer; and

4. Filter media shall be listed as NSF approved.

(b) Each facility shall have separate filiration and treatment
systems.

surface at a rate equal to 100 percent of the design turnover flow
rate;

8. Discharge to the recirculation system;

9. Be provided with a minimum of two (2) outlet pipes that will not
allow the overflow channel to become flooded when the facility is in

(c) Filter equipment and treatment systems shall operate
continuously twenty-four (24) hours per day, except if the facility is
closed for repairs or at the end of the swimming season.

(d) Rapid sand or gravity sand filters shall be designed for a filter
rate not to exceed three (3) gallons per minute per square foot of bed

normal use;
10. Require additional outlet pipes provided at one (1) per 150

area at time of maximum head loss with sufficient area to meet the
design rate of flow required by the prescribed turnover.

lineal feet of perimeter overflow system or fraction thereof; and
11. Have drain gratings with surface area at least equal to two

(e) At least eighteen (18) inches of freeboard shall be provided
between the upper surface of the filter media and the lowest portion

(2) times the area of the outlet pipe.
(10) All facilities that have perimeter overflow systems shall have
a net surge capacity of at least one (1.0) gallon per square foot of

of the pipes or drains that serve as overflows during backwashing.
(f) The filter system shall be designed with necessary valves and
piping to permit filtering to the pool.

water surface area. Surge capacity shall be provided either in a
vacuum filter tank, surge tank, or a combination of these. Main drain
piping shall terminate eighteen (18) inches above the surge tank floor

(q) High rate sand filters. The design filtration rate shall be a
minimum of five (5) gallons per minute per square foot of filter area.
The maximum design filtration rate shall be the lesser of fifteen (15)

and be equipped with a modulating valve and a positive shutoff
valve. Surge capacity for a diatomaceous earth (DE) filter is

gallons per minute per square foot of filter area or seventy-five (75)
percent of the NSF listed filtration rate. The backwash rate shall be

measured eighteen (18) inches above the filter media and the bottom

fifteen (15) gallons per minute per square foot of filter area.

of the gutter pipe.
(11) Skimmers are permitted on facilities whose width does not

(h) Diatomaceous earth filters shall comply with the following
requirements:[:]

exceed thirty (30) feet and whose water surface area is 1,600 square
feet or less. If skimmers are used, the following shall be met:
(a) At least one (1) skimmer shall be provided for each 500

1. The design filtration rate shall not exceed one and one-half (1
1/2) gallons per minute per square foot of filter area on diatomaceous
earth filters, except that the rate of filtration may be increased to two

square feet of water surface area or fraction thereof with a minimum
of two (2) skimmers provided, except for spas, holding tanks, or

(2) gallons per minute per square foot of filter area if continuous
feeding of diatomaceous earth is employed;

wading pools with a water surface area of 144 square feet or less,
where a minimum of one (1) skimmer shall be required.
(b) Skimmers shall be located to minimize interference with each

2. A precoat pot shall be provided on the pump suction line for
pressure diatomaceous earth systems. All diatomaceous earth filter
systems shall have piping arranged to allow recycling of the filter

other.[;]

(c) The rate of flow per skimmer shall not be less than thirty (30)
gallons per minute, and all skimmers shall be capable of handling at
least eighty (80) percent of required flow rate.[;]

(d) Surface skimmer piping shall have a separate valve in the

effluent during precoating;

3. If equipment is provided for the continuous feeding of
diatomaceous earth to the filter influent, the equipment shall have a
capacity to feed at least one and one-half (1 1/2) ounces of this
material per square foot of filter area per day;

egquipment room to permit adjustment of flow.[;]
(e) Each skimmer shall be provided with an equalizer line at least

4. Overflow piping on vacuum diatomaceous earth filters shall be
provided on the filter tank to discharge overflow water:;
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5. All filters shall be equipped for cleaning by one (1) or more of

volume of solution required per day at the feed rate required in

the following methods:
a. Backwashing;
b. Air-pump assist backwashing;
c. Spray wash;
d. Water pressure to wash vacuum filter; or

€. Agitation; and
6. Perlite may be used in filters listed by NSF for perlite, but it

paragraph (b)1 of this subsection.

(d) Gas chlorinators shall only be used in a pre-existing facility
and shall comply with applicable sections of 29 C.F.R. 1910.119.

(e) pH control feeders. All facilities shall install a chemical feeder
of positive displacement type for the purpose of applying chemicals
to maintain pH of facility water within the range of seven and two-
tenths (7.2) to seven and eight-tenths (7.8). A solution tank of

may not be substituted for diatomaceous earth without NSF listing.

() Vacuum sand filters shall comply with the following
requirements:[]

1. The design filtration rate shall be seventy-five (75) percent of
that listed by NSF or fifteen (15) gallons per minute, whichever is
lesser. The backwash rate shall be at fifteen (15) gallons per minute

adequate capacity shall be provided.
(15)(a) Testing equipment shall be provided at all swimming and
bathing facilities, maintained with fresh reagents, and consist of [at

1] a DPD (Diethyl-P-Phenylene-Diamine) colorimetric test kit
used to determine free disinfectant residual, combined disinfectant

per square foot of filter area; and
2. Overflow piping shall be provided in order to drain overflow

residual, total alkalinity, and pH of the facility water. Test kits using
orthotolidine reagents shall[are] not be acceptable[;-and

water.

() _Cartridge filters _shall comply with the following

2-Atleast five {5) chlorine color standards-and five (5) pH
color standards]

requirements:|[:]
1. Cartridge filters shall not be used on facilities with a capacity

(b) Test kits_shall be used to determine the total residual
chlorine either directly or by summation of free chlorine and

larger than 80,000 gallons;

2. Cartridge filters shall only be used on indoor pools;

3. The design filtration rate shall not exceed fifteen hundredths
(0.15) gallons per minute per square foot of filter surface area; and

4. A clean duplicate set of cartridges shall be maintained at the
facility.

(14) Disinfectant and chemical feeders.

(@) The minimum chemical feed equipment required at any

combined chlorine test results. Chlorine standards shall range from
one-tenth (0.1) to five (5.0) ppm.

(c) pH standards shall range from six and eight-tenths (6.8) to
eight and four-tenths (8.4).

(d) Both tests shall be accurate to within two-tenths (0.2) units.

(e) Facilities using cyanurates for stabilization shall have a test
kit to measure the cyanuric acid concentration. The cyanuric acid test
kit shall permit readings up to 100 ppm.

facility shall include a unit for feed of a disinfectant and a unit for feed
of a chemical for pH control[-exceptas-stated in-paragraph-{e)of

(b) Equipment capacity.

1. Equipment for supplying chlorine or compounds of chlorine
shall be of sufficient capacity to feed the chlorine at a rate of:

a. Eight (8) ppm or two and seven-tenths (2.7) pounds per day
chlorine gas or its equivalent for each 10,000 gallons of pool volume

Section 9. Operational Water Quality Standards. (1) Disinfectant
residuals for swimming and diving pools, wading pools, water slides,
and wave pools:

(a) Chlorine residual shall be maintained between one (1) and
five (5) ppm as free available chlorine.

(b) Bromine residual shall be maintained between two (2) and six
(6) ppm as free available disinfectant.

for outdoor facilities; or
b. Three (3) ppm or one (1) pound per day for chlorine gas or its

(c) Pools stabilized with cyanuric acid shall meet the following
criteria:

equivalent for each 10,000 gallons of pool volume for indoor facilities
based on the turnover rates specified in subsection (2)(b) of this
section.[;]

2. The equipment for supplying chlorine shall not be controlled
by a day-date clock.[:]

3. The injection point for chlorine shall be placed on the

1. Be an outdoor facility;
2. Maintain one and five-tenths (1.5)[(1)] to five (5) ppm free

available chlorine residual; and

3. Cyanuric acid concentration not to exceed fifty (50) ppm.

(d If the presence of chloramines is determined,
superchlorination is required, and the chloramine level shall not

discharge side of the pump and downstream of the flow meter unless

exceed two-tenths (0.2) ppm.

the chlorine injection point is located within the surge tank.[:]
4. Pot feeders for supplying bromochlorodimethylhydantoin
sticks shall contain at least five tenths (0.50) a pound of

(2) Disinfectant residuals for spas:
(a) Chlorine residual shall be maintained between one (1) and
five (5) ppm as free available chlorine;

bromochlorodimethylhydantoin per thousand gallons of facility
capacity, or fraction thereof. The feeder shall have a method of feed

(b) Bromine residual shall be maintained between two (2) and six
(6) ppm as free available disinfectant; and

rate adjustment.[;]
5. Supplemental NSF listed ultraviolet (UV) light disinfection

(c) If the level of chloramines exceeds two-tenths (0.2) ppm,
superchlorination is required. During the superchlorination process

systems[-shal]:
a. Shall be provided on all splash pads with a recirculating water

and until the[sueh] time that[as] free chlorine levels return to five (5)
ppm or less, the facility shall be closed.

system;
b. Shall be installed on a bypass line; and

c. Shall be equipped with a flow indicator; and

d. May be used on other facilities as supplemental disinfection.

6. Ozone may be used as a supplement to chlorination or
bromination. Ozonation equipment will be considered by the cabinet

(3) The pH of the facility water shall be maintained in a range of
seven and two-tenths (7.2) to seven and eight-tenths (7.8). For
corrosive water supplies, the alkalinity level shall be suitably adjusted
to allow maintenance of the pH level.

(4) Turbidity. Facility water shall have sufficient clarity at all times
so that:

on a case-by-case basis.[and
7. No more than one (1) gram per day of ozone per ten (10)

(a) A black disc, six (6) inches in diameter, is readily visible when
placed on a white field at the deepest point of the pool; and

gallons per minute of flow rate will be allowed. The ambient air ozone
concentration shall be less than five hundredths (.05) ppm at all

(b) The openings of the main outlet grate are clearly visible by an
observer on the deck.[:]

times either in the vicinity of the ozonator or at the pool water
surface.
(c) If positive displacement pumps, or [{]hypochlorinators,[)]_are

(5) Total alkalinity. The alkalinity of the facility water shall not be
less than fifty (50) nor more than 180 ppm, as determined by suitable
test kits.

used to inject the disinfectant solution into the recirculation line, they
shall be of variable flow type and shall be of sufficient capacity to
feed the amount of disinfectant required by paragraph (b)1 of this
subsection. If calcium hypochlorite is used, the concentration of

(6) Temperature.

(&) The water temperature for indoor swimming and bathing
facilities other than spas shall not be less than seventy-six (76)
degrees Fahrenheit nor more than eighty-four (84) degrees

calcium_hypochlorite in the solution shall not exceed five (5) percent.

Fahrenheit. The cabinet may allow variances from the above

The solution container shall have a minimum capacity equal to the

temperature limits for special use purposes as competition, physical
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therapy, or instruction of children. Variances may be approved if
proof is presented showing that a variance from the temperature

(b) Pumps, filters, disinfectant feeders, pH controls, flow
indicators, gauges, and all related components of the facility water

requirements is necessary for the special uses stated[;]_and that the

recirculation system shall be kept in continuous operation twenty-four

variance will not jeopardize public health.

(b) Air temperature at an indoor facility shall be higher than the
water temperature, except for spas.

(c) Water temperatures for any facility including spas shall not
exceed 104 degrees Fahrenheit.

(d) All facilities with heated water shall have at least one (1)

(24) hours a day.[-and

(c) Recirculation pumps. The pump shall not be throttled on the
suction side [ inli ]_during normal
operation, except for the bottom drain valve, and shall be kept in
good repair and condition. The flow control valve on the discharge
side shall be adjusted as necessary to maintain the design flow rate.

break proof thermometer located within the facility water in a
conspicuous location. The thermometer shall be securely mounted to
prevent tampering by bathers.

(7) The facility operator shall perform tests for each of the above

(11) Filtration.

(a) Sand filters.

1. The filter air release valve shall be opened, as necessary, to
remove air which collects in the filter[;]__and following each

water _quality characteristics before opening and during all hours of

backwash.[and]

operation based on the frequency schedule listed below, and record
all test results on a daily operational log sheet:
(a) Disinfectant residual, temperature, and pH shall be checked

2. The filter shall be backwashed if the design flow rate can no
longer be achieved, or as specified by the filter manufacturer,
whichever occurs first.

at least three (3) times daily with a greater frequency if bather load or
climatic conditions warrant.

(b) Turbidity shall be checked daily, or more often as needed.

(c) The following[Alkatnity—eyanuric-acid-{if used)] shall be
checked weekly, or more often as needed:

1. Alkalinity; and

2. Cyanuric acid, if used.

(8) All spas shall be completely drained, thoroughly cleaned, and

(b) Diatomaceous earth filters.

1. The dosage of diatomaceous earth precoat shall be at least
one and one-half (1 1/2) ounces per square foot of element surface
area. Pressure diatomaceous earth filters shall be backwashed if the
design flow rate can no longer be achieved or as specified by the
filter manufacturer, whichever occurs first. If the recirculation pump
stops or is shut off, the filter shall be thoroughly backwashed and the
elements shall be precoated before placing the pump back into

refilled with potable water at least once per week. Cleaners used

operation. Vacuum diatomaceous eatrth filters shall be washed if the

shall be compatible with facility wall and bottom finishes.

Section 10. General Facility Operation and Maintenance. (1) All
facilities shall be maintained:

(a) Free from sediment and debris; and

(b) In good repair.

(2) Decks shall be kept clean. Indoor decks shall be disinfected

at least weekly.
(3) Perimeter overflow and skimmers. The perimeter overflow

design flow rate can no longer be achieved or as specified by the
filter manufacturer, whichever occurs first;

2. Following the precoating operation, the initial filter effluent
shall be either recirculated through the filter until the filter effluent is
clear, or the initial filter effluent shall be discharged to waste until
properly clarified water is produced; and

3. _If continuous diatomaceous earth feed is required (filter
loading rate exceeds one and five-tenths (1.5) gallons per minute per
square foot of filter surface area), it shall be applied at a rate of one-

system or automatic surface skimmers shall be clean and free of

half (1/2) to one and one-half (1 1/2) ounces per square foot of

leaves or other debris. The strainer baskets for skimmers shall be
cleaned daily. The flow through each skimmer shall be adjusted as
often as necessary to maintain a vigorous skimming action. The

surface area per day, or as needed to extend filter cycles.
(12) Hair_and lint_strainers. Hair _and lint strainers shall be
cleaned to prevent clogging of the suction line and cavitation. The

facility water shall be maintained at an elevation so that effective

pump shall be stopped before the strainer is opened. In all cases, the

surface skimming is accomplished. The flow returning from the
facility shall be balanced or valved so that the majority of flow is

hair strainer basket shall be cleaned during the time the filter is being
backwashed.

returned through the perimeter overflow or skimmer system.
(4) Inlet fittings. Inlets shall be checked frequently to insure that

(13) Flow meters. Flow meters shall be maintained in an
accurate operating condition and readily accessible. The glass and

the rate of flow through each inlet is correct so that a uniform
distribution pattern is established.

(5) Bather preparation facilities.

(a) The floors of dressing rooms, shower stalls, and other interior
rooms shall be cleaned and disinfected daily.

(b) Toilet rooms and fixtures shall be kept clean, free of dirt and

the connecting tubes shall be kept clean.

(14) Vacuum and pressure gauges. The lines leading to the
gauges shall be bled occasionally to prevent blockage.

(15) Positive displacement feeders.

(a) Positive displacement feeders shall be periodically inspected
and serviced;

debris, and in good repair.
(c) Floors shall be maintained in a nonslip condition.
(d) Soap dispensers shall be filled and operable.
(e) Adequate supplies of toilet tissue, disposable hand drying

(b) To minimize sludge accumulation in the unit, the lowest
practicable concentration of solution shall be used. If liquid chlorine
solution is used, the dilution with water is not critical to the operation
of the unit; and

towels, or suitable hand drying devices shall be maintained.

(6) Street attire. Street shoes shall not be worn on the facility
decks or wet areas of the bather preparation facilities, except for
those persons engaged in official duties.

(7) Safety. All public swimming facilities shall have adequate
enclosures that meet the specifications of Department of Housing,
Buildings and Construction. Doors or gates in the facility enclosure

(c) Sludge accumulations shall be cleaned periodically from the
unit.

(16) Chlorinated cyanurates. The use of chlorinated cyanurates
shall be[is]_prohibited.

(17) pH adjustment.

(a) Soda ash or caustic soda may be used to raise the facility
water pH.[;]

shall be kept closed and locked if the facility is closed.
(8) Electrical systems. Repairs to any electrical system shall be
made by an electrician. All repairs shall be in accordance with the

(b) Caustic soda shall only be used in accordance with the
manufacturer's instructions. If caustic soda is intended for use, the
cabinet shall be notified in writing. Protective equipment and clothing,

National Electrical Code and shall be approved by a certified

including rubber _gloves and goggles, shall be available for the

electrical inspector.
(9) Diving equipment, ladders, hand rails, and other similar
egquipment, shall be maintained in good repair, be securely anchored,

handling and use of this chemical.[;]
(c) Sodium bisulfate or muriatic acid may be used to lower pool
water pH.[3]

and have a nonslip surface.
(10) Operation of mechanical equipment.
(a) Manufacturers' instructions for operation and maintenance of

(d) Hydrochloric (muriatic) acid may only be used with proper
supervision and care. Protective equipment and clothing, including
rubber gloves and goggles, shall be available for handling this

mechanical and electrical equipment, as well as pump performance

chemical.[and]

curves, shall be kept available at the facility.[;]
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unusual pH problems including corrosion, scaling, or wide

square feet or greater of water surface area at a rate of one (1) per

fluctuations in pH.
(18) Algae control.

(@) The development of algae shall be eliminated by

2,000 square feet or fraction thereof.
(b) Lifequards shall be provided at all facilities, regardless of
water surface area, that allow bathers seventeen (17) years of age or

superchlorinating. The facility shall not be open for use during this

under to enter the facility area without a responsible adult present at

treatment. If superchlorination fails to eliminate the algae, the cabinet

a rate of one (1) lifequard per 2,000 square feet of water surface

shall be consulted for further advice.
(b) Treated algae which cling to the bottom and sides of the
facility shall be brushed loose and removed by the suction cleaner

area or fraction thereof.
(c) All facilities that are not required to provide lifequards
shall[must]_post and enforce the following rules at all entrance

and filtration system.
(19) Miscellaneous chemicals.

(a) Chemicals other than approved disinfectants shall be used
only with the advice and under the supervision of the cabinet.[;]

(b) Chemicals shall be kept covered and stored in the original
container, away from flammables and heat, and in a clean, dry, and

points: “No Lifeguard on Duty” and "No person may enter the facility
area alone or swim alone."

(d) All beaches shall provide lifequards at a rate of one (1) per
100 linear feet of beach front or fraction thereof, and a minimum of
one (1) per attraction, with additional lifequards provided to ensure
all areas surrounding the attraction are clearly visible at all times.

well-ventilated place that prevents unauthorized access to the
chemicals.[;]
(c) The chemicals used in controlling the quality of water shall be
used only in accordance with the manufacturer's instructions.[;and
(d) If polyphosphates are used for sequestering iron, the

(e) _This shall be[is] the minimum lifequard coverage
acceptable under this administrative regulation. Additional
lifequards shall be provided if necessary[may—be required]
depending on bather load, bather activities, size, and
configuration of the facility, and the amount of surface area

concentration of polyphosphates shall not exceed ten (10) ppm.
(20) Equipment rooms shall comply with the following

for_shallow and deep water areas, emergencies, and the
lifeguard’s ability to see bathers.

requirements:|[:]

(a) Equipment necessary for facility operation shall be housed in
a lighted, ventilated room that affords protection from the weather,
prevents unauthorized access, has ceilings of at least seven (7) feet

(f) Lifequards shall comply with the following:

1. Lifequards shall have a current lifesaving certificate. Current
training as a lifesaver or water safety instructor by the American Red
Cross or equivalent shall satisfy this requirement. The certificate of

in height, and is of sufficient size for operation and inspection;

(b) The equipment room floor shall slope toward drains and shall
have a nonslip finish;

(c) A hose bib with a vacuum breaker shall be installed in the

competency shall be prominently posted;

2. Lifeguards shall be dressed in swimming attire; and

3. Lifequards assigned to the supervision of the facility shall not
be subject to duties that would:

equipment room;
(d) Suitable space, if not provided in the equipment room, shall

be provided for storage of chemicals, tools, equipment, supplies, and
records where they can be acquired by the facility operator without

a. Distract their attention from proper observation of persons in
the facility area;[;] or

b. [that-would] Prevent immediate assistance to persons in
distress in the water.

leaving the premises. The storage space shall be dry and protected
from unauthorized access; and

(e) The equipment room and all other storage areas shall be
maintained in a clean, uncluttered condition, and shall not be used

Section 13. Safety Equipment. (1) Facilities requiring lifequards
shall have a minimum of one (1) elevated lifequard chair per on-duty
lifequard. A lifequard chair shall be provided for each 2,000 square

for storage of materials not essential to operation and maintenance

feet of water surface area or major fraction more than half thereof.

of the facility.
(21) Maintenance of bathing beaches.

(a) Beach areas shall be maintained free of litter and water borne
debris. Beverage containers of glass or metal containers with

They shall be located to provide a clear view of the facility bottom in
the area under surveillance.

(2) Beaches shall be provided with an elevated lifequard chair for
each 100 linear feet of beach front, with an additional lifeguard chair

detachable pull tabs shall be prohibited.
(b) A layer of sand or gravel of sufficient depth to prevent the

for each additional 100 linear feet of beach front or fraction thereof.
The chairs shall be located on the beach to provide a clear view of all

creation of mud holes or slicks and to reduce shallow water turbidity
shall be maintained on all beach areas[;]_and shall extend beneath
the water of all wading and swimming areas.[;-and

(c) Wading, swimming, and diving areas shall be examined by

areas under surveillance and to provide the guickest response time.
(3) One (1) unit consisting of the following lifesaving equipment

shall be provided for 2,000 square feet of water surface area and an

additional unit for each additional 2,000 square feet or fraction

the facility operator on a routine basis and immediately after high

thereof:

water conditions for floating or sunken debris, obstructions at diving
areas, and high water turbidity, which may present safety hazards to

(&) A U.S. Coast Guard approved ring buoy no more than fifteen
(15) inches in diameter with a three-sixteenths (3/16) inch rope

bathers.

Section 11. Facility Records. (1) The operator of each facility
shall keep a daily record of information regarding operation of the
facility on the DFS-352, Swimming Pool Log Sheet. This data shall
be kept on file by the operator and submitted to the cabinet as
requested. Proper operating records shall be kept showing daily or
weekly results, as applicable, for:

(a) Disinfectant residuals;

(b) pH readings, total

alkalinity, cyanuric _acid level, [{]if

attached that measures one and one-half (1 1/2) times the maximum
pool width;

(b) Rescue tubes may be used when lifequards are present;

(c) A shepherd's hook securely attached to a one piece pole not
less than twelve (12) feet in length; and

(d)[{e)]_One (1) backboard with head immobilizer and at least
three (3) straps, for back and neck injuries.

(4) Facilities limited to small spas, with less than 144 square feet
of water surface area, shall not be required to provide the equipment
listed in subsection (3) of this section, but shall meet the

applicable[3]; and

(c) Equipment malfunctions.

(2) If two (2) or more facilities are operated on the same site,
separate records shall be maintained for each facility.

Section 12. Personnel. (1) Operator. A facility operator shall be
responsible for the operation and maintenance of all swimming and
bathing facilities. The operator shall be available at all times when
the facility is open for use.

(2) Lifequards.
(a) Lifequards shall be on duty at a facility that has 2,000

requirements of subsections (7), (10), and (11) of this section.

(5) In addition to subsection [three](3) of this section, a beach
shall provide the following lifesaving equipment:

(a) Paddle board or surfboard;

(b) At least one (1) lifeboat[;]_and one (1) unit of lifesaving
equipment; and

(c) A torpedo shaped buoy.

(6) All facilities shall be equipped with a minimum of one (1)
standard twenty-four (24) unit first aid kit or its equivalent that is kept
filled and ready for use. Additional units shall be provided for each
additional 2,000 square feet of facility area or major fraction thereof.
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(7) Lifesaving equipment shall be mounted in conspicuous

Pregnant women, elderly persons, and persons suffering from any

places at lifequard chairs or other readily accessible locations. Its

heart condition or disease, diabetes, or high or low blood pressure

function shall be plainly marked, and this equipment shall be kept in

should not enter the spa without prior medical consultation and

repair and ready condition. Bathers or other persons shall not be

permission from their doctor.

permitted to tamper with, use for any purpose other than its intended

Do not use the spa while under the influence of alcohol, tranquilizers

use, or remove this[sueh] equipment from its established location.

or other drugs that cause drowsiness, or that raise or lower blood

This equipment at beaches shall be located at each lifequard chair,

pressure.

with the lifeboat required by subsection (5)(b) of this section being

Do not use at water temperatures greater than 104 degrees

located at the most centrally stationed lifequard chair.
(8) The hydrojet auxiliary air or water pump for a spa shall be
controlled by an on-off switch with a fifteen (15) minute timer located

Fahrenheit.
Do not use alone.
Unsupervised use by children is prohibited.

and labeled at least five (5) feet away from the spa.
(9) All facilities shall provide an emergency automatic pump shut

Enter and exit slowly.
Observe reasonable time limits (that is, ten (10) to fifteen (15)

off located adjacent to the telephone.
(10)(a) All facilities shall have a non-pay landline telephone,

minutes), then leave the water and cool down before returning for
another brief stay.

continuously connected to a power source and operational at

Long exposure may result in nausea, dizziness, fainting, or death.

all times, capable of direct dialing 911 without going through a

Keep all breakable objects out of the area.

switchboard located on the deck that is readily accessible and

Shower before entering the spa.”

conspicuously located. A cordless telephone shall be prohibited.
(b) A two (2) way radio communication system to a manned

(5)[(4)] A sign shall be posted in the immediate vicinity of the spa
stating the location of the nearest telephone and indicating that

telephone system may be substituted at an isolated beach facility.

(c) The address of the facility and the telephone number of the
police department, fire department, emergency medical service, or a
hospital shall be posted in a conspicuous place near the telephone.

(11) All drownings and injuries requiring hospitalization shall be
immediately reported to the local health department and the

emergency telephone numbers are posted at that location.

Section 15. Swimming Suits and Towels Furnished by
Management. All swimming suits and towels used by swimmers and
maintained for public use shall be cleaned after each use. These
items shall be handled in a sanitary manner.

Department for Public Health.

Section 14. Spectator and Bather Administrative Reqgulations. (1)
Management of each facility shall adopt rules for controlling of food,

Section 16. Facility Inspection. (1) Seasonal facilities.
(a) All owners or operators of seasonal facilities, prior to opening
to the public, shall certify to the cabinet, in writing, that the facility is in

drink, and smoking in the facility and surrounding areas.
(2) Rules governing the use of the facility and instructions to

compliance with the requirements of this administrative regulation
except in instances where the cabinet has made an inspection prior

bathers shall be displayed on placards at the entrance to dressing

to its opening. For seasonal facilities, the cabinet shall make at least

rooms and enforced by the facility operator. Posting of rules and

two (2) full facility inspections during the operating season. The

other instructions shall provide that:

(a) Admission to the facility shall be refused to a person:

1. Having any contagious disease or[;]_infectious conditions,
such as colds, fever, ringworm, foot infections, skin lesions,

cabinet may require one (1) of the full facility inspections to be
performed prior to a facility's opening.[—and]

(b) The facility owner or operator shall be responsible for
notifying the cabinet of the proposed opening date.

carbuncles, boils, inflamed eyes, ear discharges, or any other
condition that has the appearance of being infectious;

2. Having excessive sunburn, abrasions that have not healed,
corn plasters, bunion pads, adhesive tape, rubber bandages, or other

(2) Continuous operation indoor_facilities shall receive a full
facility inspection by the cabinet at least once each six (6) months.

(3) New facilities shall receive final construction approval
inspections by the cabinet, and other affected state and local

bandages of any kind; and

3. Under the influence of alcohol, illegal substances, or exhibiting
erratic behavior;

(b) [Ne]_Food, drink, gum, tobacco, or vapor producing

regulatory agencies, prior to placing the facility in operation. It shall
be the owner or operator's responsibility to notify the cabinet and
other involved agencies of construction completion and call for
inspection.

products shall not[preduct-will] be allowed, other than in specially
designated and controlled sections of the facility area;
(c) Personal conduct within the facility shall assure that the

(4) Facilities other than beaches shall be inspected at a minimum
of once each thirty (30) day period by the cabinet on a monitoring
basis. The monitoring inspection shall consist of:

safety of self and others is not jeopardized;
(d) [Ne] Running and [ne]_boisterous or rough play shall not be

(a) Disinfectant residual testing [{free-avaHableresidual)] and
combined disinfectant in ppm;

permitted,[{]except for supervised water sports[}-are-permitted];

(e) Spitting, spouting of water, blowing the nose, or otherwise
introducing contaminants into the facility water shall[is]_not be
permitted;

() Glass, soap, or other material that creates hazardous
conditions or interferes with efficient operation of the facility shall not
be permitted in the facility or on the deck;

(q) All apparel worn in the facility shall be clean;

(h) Diving in shallow water shall[is] not be permitted;

(i) Caution shall be exercised in the use of diving boards; and

() Service animals may be allowed in the deck area but shall

(b) pH testing;

(c) Total alkalinity testing;

(d) Cyanuric acid testing, [{]if cyanuric acid stabilizers are
used[)];

(e) Turbidity assessment;

(f) Temperature testing, [{]if heated water facility[}];

(a) Review of operator's daily log;

(h) Visual scanning for algae or debris; and

(i) Other checks as necessary.

(5) Beaches shall be monitored once each month or anytime
immediately after periods of heavy rainfall. Monitoring inspections for

beaches shall include general sanitation, bacteriological water

be excluded from the water[Animals-shall be-excluded from-the

A bue to the nature of bathing beaches, subsection (2)(c),

sampling, and safety checks as necessary.
(6) The cabinet may make as many additional inspections and
reinspections as necessary for the enforcement of this administrative

and (f) of this section shall not apply. [Subsectionh{2}{a)-and{b)of
- - : = - 7 facih
f taciitios.]
(A[3)]_In_addition to the requirements of subsection (2) of this

regulation.

(7) When an agent of the cabinet makes an inspection of a
public swimming and bathing facility, the findings shall be recorded
on the DFS-349, Public Swimming and Bathing Facilities Inspection,

section, a caution sign shall be mounted adjacent to all spas and

or DFS-350, Public Swimming and Bathing Facilities Beach

contain the following warnings:
“CAUTION
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Inspection Report, and a copy provided to the facility owner or
operator. The inspection report shall:




VOLUME 48, NUMBER 9- MARCH 1, 2022

(a) Set forth any violation observed;
(b) Establish a specific and reasonable period of time for the

systems are not in operation, with exceptions for maintenance[;]_and
seasonal shut down; or

correction of the violation observed; and
(c) State that failure to comply with any notice issued pursuant to
the provisions of this administrative regulation may result in closure

of the facility.

Section 17. Water Sampling and Testing. (1) A water sample
may be collected from facilities if inspections or monitoring indicates
water quality standards are not being maintained, or there is a
suspected water borne disease outbreak. These samples[—and
shall be submitted to the Division of Laboratory Services in an

(M)[B]_If serious or repeated violations of any of the
requirements of the administrative regulations are found.

(2) The notice shall state the reasons prompting the closing of
the facility, and a copy of the notice shall be posted conspicuously at
the facility by the owner or operator.

(3) Any owner or operator affected by an order may request an
administrative conference in accordance with 902 KAR 1:400.

(4) If the conditions rendering closure are abated or further
analyses prove to not render closure, the cabinet may authorize
reopening the facility.

approved container _and by approved sampling procedures for

analysis.
(2) Samples shall be collected and analyzed for any of the

(5) If a source of sewage, pollution, or toxic material discovered
as a result of an environmental survey is eliminated, the cabinet may
authorize the reopening of a beach.

following or other contaminants:
(a) Total coliform;
(b) E. coli; and

(c) Pseudomonad organisms.
(3) Multiple samples shall be collected at beaches to assure

(6) In all other instances of a violation of the provisions of this
administrative regulation, or 902 KAR 10:121 for the nonpayment of
fees, the cabinet shall serve upon the owner or operator a written
notice specifying the violation in guestion and afford a reasonable
opportunity to _correct the violation[same]. An_owner or operator

adequate representation of the entire facility water area.
(4) If a sample tests[is]_positive [test] for a contaminant, the test

who fails to comply with any written notice issued under the
provisions of this administrative regulation or 902 KAR 10:121 shall

shall be repeated within one (1) to seven (7) days.
(5) For a facility other than a bathing beach, no more than two

be notified in writing that the facility shall be closed at the end of ten
(10) days following service of the[sueh]_notice, unless a written

(2) consecutive samples shall be positive for:
(a) More than two (2) coliform organisms per 100 milliliter (mL);
(b) Pseudomonas organisms; or
(c) E. coli.
(6) Beaches shall comply with the requirements of Section 4 of
this_administrative regulation prior to opening for the season and

reguest for a conference pursuant to 902 KAR 1:400 is filed with the
cabinet[;] by the owner or operator[;] within the ten (10) day period.
(7) All administrative hearings shall be conducted in accordance
with KRS Chapter 13B.
(8) Any person whose facility has been closed may, at any time,
make application for a reinspection for the purpose of reopening the

during the operating season.
(7) Additional samples may be requested to ensure compliance

facility. Within ten (10) days following receipt of a written request,
including a statement signed by the applicant that in his or her

with this administrative regulation.

Section 18. Bacteriological Quality of Facility Water. (1) For

opinion the conditions causing closure of the facility have been
corrected, the cabinet shall make a reinspection. If the facility is
found to be in compliance with the requirements of this administrative

facilities other than beaches, no more than two (2) consecutive
samples shall:

(a) Contain more than 200 bacteria per mL;

(b) Have a positive confirmatory test for coliform organisms in

regulation, the facility shall be reopened.

(9)(@) For serious or repeated violations of any of the
requirements of this administrative requlation, or for interference with
the agents of the cabinet in the performance of their duties, the

any of the five (5) ten (10) mL portions of a sample or more than two
(2) coliform organisms per 100 mL when the membrane filter test is

facility may be permanently closed after an opportunity for a
conference has been provided in accordance with 902 KAR 1:400.

used;

(c) Have a positive confirmatory test for pseudomonas

(b) Prior to the action, the cabinet shall notify the owner or
operator, in writing, stating the reasons for which the facility is subject

organisms; or
(d) Have a positive test for fecal coliform organisms.
(2) Beaches shall comply with the standards established[set

to closure and advising that the facility shall be permanently closed at
the end of ten (10) days following service of the notice unless a
request for a conference is filed with the cabinet by the owner or

forth] in Section 4(3)(a) of this administrative regulation.

Section 19. Conditions requiring Closure of a Facility and
Enforcement Provisions. (1) The cabinet shall immediately order the

operator, within the ten (10) day period.

Section 20. Existing Facilites and Equipment. (1)
[ - : — Y — -

closure of a facility and prohibit any person from using the facility by
written notice to the facility owner or operator if:

(a) There is an immediate danger to health or safety;

(b) Violations of the Virginia Graham Baker Act;

(c) The water does not conform to the bacteriological standards

regulation;] Existing facilities and equipment being used prior to
August 1, 1996, that do not fully meet the design, construction, and
materials requirements of this administrative requlation, may
continue to be used if the facilities and equipment:

(a) Are in good repair;

contained in this administrative regulation;
(d)[£€)]_An environmental survey of the area shows evidence of

(b) Are[;]_capable of being maintained in a sanitary condition;
(c)[3]_Meet facility water quality standards; [;]_and

sewage, [e¥]_other pollutants, or toxic materials being discharged to

(d) Create no health or safety hazard.

waters tributary to a beach;
(e)[{eh]_Turbidity levels of facility water do not meet the

(2) If existing equipment, components, piping, or fittings involved
in the facility water treatment system are replaced to effect repairs,

requirements of Section 9(4) of this administrative requlation;

the replacement equipment, components, piping, or fittings shall

(H[{e)]_The disinfectant residual is outside the range prescribed meet _the requirements of this administrative _regulation. If
in this administrative regulation; replacement occurs, it shall be the owner's or operator's

(@[] _The pH is outside the range prescribed by this

responsibility to notify the cabinet as to what was replaced and what

administrative regulation;
(h)[{e)]_The cyanuric acid level exceeds fifty (50) ppm:;
()[¢M)]_There is no pool operator available;
(D[] _There has been a fecal accident in the pool;
KID]_[th—any—instance—where] The owner, operator, an

was used for a replacement.

Section 21. Effect on Local Administrative Regulations.
Compliance with this administrative regulation shall[dees] not
relieve any person from compliance with any other state or local laws

employee, or representative of the owner interferes with duly
authorized agents of the cabinet who bear[;—bearing] proper
identification, in the performance of their duties;

(D[EA]_If recirculation systems, filtration systems, or disinfectant
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dealing with pool operation and maintenance matters or zoning
requirements that may also be applicable.

Section 22. Variances for Construction Requirements. (1) All
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facilities shall be constructed or remodeled in compliance with the
provisions of this[these]_administrative regulation[regtlations],
except that an applicant may request a variance if the cabinet
determines[in—those—cases—where—itis—determined] that the
variance would not affect seriously the safe and healthful operation
of the facility.

(2) Before granting a variance, the cabinet shall require
[adeguate] proof from the applicant documenting that the
requested variance will comply with the basic intent of these
administrative regulations and that no safety or health hazard would
be created if the variance is granted.

Section 23. Incorporated by Reference. (1) The following
material is incorporated by reference:

(a) “DFS-349, Public Swimming and Bathing Facilities
Inspection” 5/2021;

(b) “DFS-350 Public Swimming and Bathing Facilities Beach
Inspection Report” 5/2021; and

(c) “DFS-352 Swimming Pool Log Sheet” 5/2021.

(2) This material may be inspected, copied, or obtained,
subject to applicable copyright law, at the Division of Public Health
Protection and Safety, Department for Public Health, 275 East
Main Street, Frankfort, Kentucky 40621, Monday through Friday, 8
a.m. to 4:30 p.m. and online at
https://chfs.ky.gov/agencies/dph/dphps/emb/Pages/pools.aspx.

[@—Aeeesstble—means—#—apphed—te—a—ﬂ*wre—eenneeﬂen
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dressing-areas—may—be—of-open-top—or-swing-lid-desigh—except-in considered-on-a-case-by-case-basis:)
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CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Public Health
Division of Public Health Protection and Safety
(As Amended at ARRS, February 7, 2022)

902 KAR 010:190. Splash pads operated by local
governments.

RELATES TO: KRS [43A-010;] Chapter 13B, 211.015,
211.180

STATUTORY AUTHORITY: KRS 194A.050(1), 211.205

NECESSITY, FUNCTION AND CONFORMITY: KRS

194A.050(1) requires the secretary of the Cabinet for Health and
Family Services to promulgate administrative regulations
necessary to protect, develop, and maintain the health, personal
dignity, integrity, and sufficiency of Kentucky citizens and to
operate programs and fulfill the responsibilities vested in the
cabinet. KRS 211.205 requires the cabinet to promulgate an
administrative regulation to set the standards for the operation and
maintenance of splash pads operated by local governments. This
administrative regulation establishes the procedures for splash
pads.

Section 1. Definitions. (1) "Accessible" means[,—f-apphed-to-a

; ion; i i ;] having access to a

fixture, connection, appliance, or equipment, possibly with[it;

but-may-require-the] removal of an access panel, door, or similar
obstruction.

(2) "Agitation" means the mechanical or manual movement to
dislodge the filter aid and dirt from the filter element.

(3) "Air gap" means the unobstructed vertical distance through
the free atmosphere between the lowest opening from any pipe or
faucet conveying water or waste to a tank, plumbing fixture, receptor,
or other device, and the flood level rim of the receptacle.

(4) "Alkalinity” or “total alkalinity" means the amount of
carbonates or bicarbonate present in water solution as expressed in
parts per million (ppm).

(5) "Approved" means that which is acceptable to the cabinet_in
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accordance with the requirements established in this
administrative requlation.

(6) "Backwash" means the flow of water through the filter
element or media in the reverse direction sufficient to dislodge the
accumulated dirt and filter aid and remove them from the filter tank.

(7) "Backwash cycle" means the time required to backwash the
filter system thoroughly.

(8) "Backwash rate" means the rate of application of water
through a filter during the backwash cycle expressed in gallons per
minute per square foot of effective filter area.

(9) "Cabinet" is defined by KRS 211.015(1)(a).

(10) “Cartridge filter” means a filter that utilizes a porous
cartridge as its filter media.

(11) “Diatomaceous earth (DE) filter” means a filter that utilizes a
thin layer of diatomaceous earth as its filter media that must be
periodically replaced.

(12) “Disinfectant” means an approved chemical compound
designed for the destruction of pathogenic organisms in bathing
facilities and includes chlorine and bromine.

(13) “Equalizer line” means the connection from the skimmer
housing to the holding tank below the weir box, which is sized to
satisfy pump demand and prevent air lock or loss of prime, and
contains a float valve assembly and pop-up valve.

(14) “Facility operator’” means a person or employee of that
person who is responsible for the proper operation and maintenance
of the facility.

(15) "Filter" means a device that separates solid particles from
water by recirculating it through a porous substance.

(16) "Filter aid" means an enhancement to the efficiency of the
filter media.

(17) "Filter cycle" means the operating time between cleaning or
replacing the filter media or backwash cycles.

(18) "Filter element" means a device within a filter tank designed
to entrap solids and conduct water to a manifold, collection header,
pipe, or similar conduit.

(19) "Filtration rate" means the rate of water flow through a filter
while in operation.

(20) “Float valve assembly” means a mechanism designed to
disengage the skimmer in order to prevent air from entering the
pump if the water level drops below the skimmer level.

(21) “Flow meter” means a device that measures the flow of
water through piping.

(22) "Head loss" means the total pressure drop between the inlet
and the outlet of a component.

(23) “Holding tank” means a storage vessel to retain water for a
spray pad recirculation system.

(24) "Inlet" means a fitting or fixture through which filtered water
returns to a pool or spa.

(25) “Local government” is defined by KRS 13A.010(11).

(26) "Main outlet" means an outlet fitting at the horizontal bottom
of a pool through which water passes to a recirculating pump [e
surge-tank]. It is often referred to as a "main drain."

(27) “Perlite filter” means a filter that utilizes a thin layer of perlite
as its filter media deposited on a septum that must be periodically
replaced.

(28) “Pop-up valve” means a mechanism located under the float
valve assembly that opens to allow water to reach the pump when
the float valve is activated.

(29) "Precoat" means the process of depositing a layer of
diatomaceous earth or perlite on the filter element at the start of a
filter cycle.

(30) "Readily accessible” means direct access without the
necessity of removing any panel, door, or similar obstruction.

(31) "Septum" means that part of the filter element consisting of
cloth, or closely woven fabric or other porous material on which the
filter cake is deposited.

(32) “Skimmer” means a device designed to continuously
remove surface film and water and return it through the filter.

(33) “Splash pad” is defined by KRS 211.205(1)[Ky-Aects—Ch-
152]

(34) "State Building Code" means the requirements
established in 815 KAR Chapter 7.
(35) "State Plumbing Code"

means the requirements
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established in 815 KAR Chapter 20.

(36) "Strainer" means a device used to remove hair, lint, leaves,
or other coarse material on the suction side of a pump.

(87)[€35)] "Suction piping" means the portion of the circulation
piping located between the facility structure and the inlet side of a
pump.

(38)[€36)] "Superchlorinate" means the addition to facility water
of an amount of chlorine sufficient to produce a free available
chlorine that is at least equal to ten (10) times the amount of
combined chlorine plus the required minimum level of free available
chlorine in order to oxidize the ammonia and nitrogenous materials
which may be dissolved in the facility water.

(39)[34)] [“Surge-tank’-means-a-storage-vessel-within-the

bathers-

{38)] "Total discharge head" means the amount of water that a
pump will raise water above its center line.

(40)[38)][€39)] "Total dynamic head" means the arithmetical
difference between the total discharge head and total suction head (a
vacuum reading is considered as a negative pressure). This value is
used to develop the published performance curve.

(AD)[39][¢40)] "Total residual chlorine” means the arithmetical
sum of free available chlorine and combined chlorine, and is
composed of the following components:

(a) Free available chlorine, which is the amount of chlorine
available to inactivate microorganisms and that has not reacted with
ammonia, nitrogenous material, and other contaminants in swimming
pool water; and

(b) Combined chlorine (also called "chloramine"), which is the
amount of chlorine that has reacted and combined with ammonia
and other nitrogenous material to form chloro-ammonia compounds.

(42)[(49)][¢41)] "Total suction head" means the amount of water
that a pump will lift by suction.

(43)[(4D)][42)] "Turnover rate" means the time in hours or
minutes, required for the circulation system to filter and recirculate a
volume of water equal to the facility volume.

(40)[42)][(43)] “Weir box” means an overflow system placed at
normal operating water surface level to remove surface debris.

Section 2. Submission of Plans and Specifications for Approval.
(1) A local government shall not construct, alter, or reconstruct a
splash pad until approval of detailed plans and specifications, with
supporting design data as required in this administrative regulation, is
granted in writing by the state or local agency having jurisdiction.

(2) The original plans and five (5) copies shall be submitted to
the local health department with payment pursuant to 902 KAR
10:121.

(3) The front page of the plans submitted for review and approval
shall contain the:

(a) Location by city and county;

(b) Name and contact information for the facility operator;

(c) Name of the installer; and

(d) Name of the engineer,_landscape architect, or architect.

(4) Plans submitted by an engineer or architect shall bear that
individual’s official seal.

(5) Plans and specifications for splash pads constructed by a
local government shall be prepared by an engineer, landscape
architect, or architect registered in the State of Kentucky.

(6) The plans shall be:

(a) Drawn to scale;

(b) Accompanied by proper specifications to permit a
comprehensive review of the plans including the piping and hydraulic
details; and

(c) Include:

1. A site plan of the general area with a plan and sectional view
of the facility complex with all necessary dimensions;

2. A piping diagram showing all appurtenances including
treatment facilities in sufficient detail, as well as pertinent elevation
data, to permit a hydraulic analysis of the system;

3. The specifications on all treatment equipment, including
performance ranges of pumps, disinfecting equipment, chemical
feeders, filters, strainers, lights, skimmers, suction outlets or return
inlets, safety equipment, and other related equipment; and
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4. Drawing of equipment room showing placement of equipment,
as applicable.

(7) One (1) set of approved plans shall be kept at the job site and
available for inspection.

(8) Upon completion of the construction of the recirculation
piping system, and prior to the[sueh] piping being covered and air
pressure tested at ten (10) pounds per square inch of pressure for
fifteen (15) minutes, the facility operator or builder shall contact the
cabinet for inspection.

(9) Upon completion of construction, a notarized statement
certifying the splash pad was constructed in accordance with the
approved plans and this administrative regulation shall be submitted
by the local government to the cabinet.

(10) The splash pad shall not be used before receiving a final
inspection and written approval from the cabinet.

(11) Unless construction is begun within one (1) year from the
date of approval, the approval shall expire. Extension of approval
may be considered upon written request to the cabinet.

(12) [Ne-change-in] Location, construction, design, materials, or
equipment changes shall not be made to approved plans or the
splash pad without the written approval of the cabinet.

Section 3. Water Supplies. (1) Potable water from an approved
municipal water system or water district shall be supplied to all
splash pad features. If these supplies are not available, a potable
water supply meeting the approval of the Energy and Environment
Cabinet shall be provided.

(2) The water supply shall be capable of providing sufficient
quantities of water under pressure to all splash pad fixtures and
equipment at the facility.

Section 4. Sewage and Wastewater Disposal. (1) Sewage or
wastewater generated from the operation of a splash pad shall
discharge to a public sanitary sewer.

(2) If a public sanitary sewer is not available, sewage or
wastewater shall be discharged to a system which complies with 902
KAR 10:085.

(3) Outdoor deck or surface area drainage water may be
discharged directly to storm sewers, natural drainage areas, or to the
ground surface without additional treatment. The[Sueh] drainage
shall not result in nuisance conditions that create an offensive odor, a
stagnant wet area, or an environment for the breeding of insects.

(4) Filter backwash shall be discharged to public sanitary
sewers, or if unavailable, to a system approved by the cabinet.

Section 5. Refuse Disposal. (1) All refuse at a splash pad shall
be disposed of in a manner approved by the Energy and
Environment Cabinet.

(2) An adequate number of refuse containers[-with-tight-fitting
lids] shall be provided at readily accessible locations at all splash
pads.

Section 6. Facility Design and Construction. All splash pads and
attendant structures, as applicable, shall meet the design, materials,
fixture, and construction requirements of the State Building Code.

Section 7. Facility Water Treatment Systems. (1)(@) A
recirculation system, consisting of a holding tank, pumps, piping,
filters, water conditioning, disinfection equipment, skimmers, and
other accessory equipment shall be provided to clarify, chemically
balance, and disinfect the water for all recirculating splash pads;

(b) All system components, including piping, shall bear the NSF
International (NSF)[National—Sanitation—Feundation] potable
water (NSF-pw) mark; and

(c) Pumps greater than seven and five-tenths (7.5) horse power
that are not required to meet NSF testing standards shall be
considered on a case-by-case basis.

(2) Holding tanks.

(a) Holding tanks shall be sized at a minimum of five (5) times
the manufacturer's requirement for each feature at maximum flow
plus the volume of water contained within the recirculation system
piping and the drain pipe from the splash pad back to the holding
tank.
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(b) Holding tanks shall be equipped with an inspection hatch
designed to allow for inspection without endangering the

inspector _ [meeting—Occupational—Safety—and—Health

(c) Holding tanks shall be kept locked and inaccessible to the
public.

(3) Pumping equipment.

(&) The recirculation pump and motor shall deliver the flow
necessary to obtain a thirty (30) minute turnover rate.

(b) The pump shall be of sufficient capacity to provide a
minimum backwash rate of fifteen (15) gallons per square foot of
filter area per minute in sand filter systems.

(c) The pump or pumps shall supply the required recirculation
rate of flow to obtain the turnover rate required at a total dynamic
head of at least:

1. Fifty (50) feet for all vacuum filters;

2. Seventy (70) feet for pressure sand or cartridge filters; or

3. Eighty (80) feet for pressure diatomaceous earth filters and
perlite filters.

(d) If the pump is located at an elevation higher than the facility
water line, it shall be self-priming.

(e) If vacuum filters are used, a vacuum limit control shall be
provided on the pump suction line. The vacuum limit switch shall be
set for a maximum vacuum of eighteen (18) inches of mercury.

(f) A compound vacuum-pressure gauge or vacuum gauge shall
be installed on the suction side of the pump.

(9) A pressure gauge shall be installed on the pump discharge
line adjacent to the pump.

(h) The manufacturer's pump curve shall be laminated and
posted above the recirculation system pump.

(i) Valves shall be installed to allow the flow to be shut off during
cleaning, switching baskets, or inspection of hair and lint strainers.

() A hair or lint strainer with openings no more than one-eighth
(1/8) inch is required except for pumps that are used with vacuum
filter systems.

(4) Water heaters shall be installed at all indoor splash pads[;]
and shall comply with the following:

(@) A water heater piping system shall be equipped with a
bypass. A valve shall be provided at the bypass and on the influent
and effluent heater piping. The influent and effluent heater piping
shall be metallic and installed in accordance with heater
manufacturer's recommendations;

(b) A heating cail, pipe, or steam hose shall not be installed in
any swimming and bathing facility;

(c) At least one (1) break proof thermometer shall be:

1. Provided in the piping to check the temperature of the water
returning from the facility and the temperature of the blended water
returning to the facility;

2. Located in a conspicuous location; and

3. Securely mounted to prevent tampering;

(d) Heaters for indoor splash pads shall be capable of
maintaining an overall water temperature between seventy-six (76)
degrees Fahrenheit and eighty-four (84) degrees Fahrenheit;

(e) An automatic temperature limiting device with thermostatic
control that prevents the introduction of water in excess of 100
degrees Fahrenheit to all splash pad features shall be provided[;]
and shall be accessible only to the facility operator;

(f) A pressure relief valve shall be provided and shall be piped to
within six (6) inches of the floor;

(9) Venting of gas or other fuel burning water heaters shall be
provided in accordance with the State Building Code;

(h) Combustion and ventilation air shall be provided for fuel
burning water heaters in accordance with manufacturer
recommendations or the State Building Code;

(i) Heaters for indoor spray pads shall be sized on a basis of 150
British Thermal Units per hour input per square foot of pool water
surface area; and

() All heaters shall be NSF or UL listed.

(5) A flow meter, if provided, shall be:

(a) Located so that the rate of recirculation may be easily read;

(b) Installed on a straight length of pipe at a distance of at least
ten (10) pipe diameters downstream[;] and five (5) pipe diameters
upstream from any valve, elbow, or other source of turbulence
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except for those specifically designed without distance requirements;
and

(c) Installed on each recirculation system, spray pad feature,
[waterslide;] any other type of spray feature, and on multiple
filtration units.

(6) Vacuum cleaning system shall be:

(a) Provided on all recirculating splash pad holding tanks; and

(b) Capable of reaching all parts of the bottom of the holding
tank.

(7) Piping, skimmer, and overflow system.

(a) Piping shall comply with the material specifications listed in
the Kentucky State Plumbing Code for potable water.

(b) All piping, valves, and fittings shall be color coded, suitably
labeled, or marked to denote its purpose within the facility water
treatment system.

(c) The piping shall be designed to carry the required quantities
of water at velocities not exceeding five (5) feet per second in suction
piping[;] and ten (10) feet per second in pressure piping.

(d) Gravity piping shall be sized so that the head loss in piping,
fittings, and valves does not exceed the difference in water levels
between the facility and the maximum operating level in the holding
tank.

(e) The following waste lines shall be provided with six (6) inch
air gaps at their points of discharge to the waste pump or sewer:

1. Main outlet bypass or other connections to waste;

2. Holding tank drain and overflow lines; and

3. Pump discharge to waste lines.

(8) Inlets.

(a) Each inlet shall be directionally adjustable.

(b) The velocity of flow through any inlet orifice shall be in the
range of five (5) to twenty (20) feet per second, except in facilities
equipped with skimmers, which shall be in the range of ten (10) to
twenty (20) feet per second.

(c) Inlets shall be located and directed to produce uniform
circulation of water to facilitate the maintenance of a uniform
disinfectant residual throughout the entire holding tank without the
existence of dead spots.

(d) Inlets shall be placed completely around the holding tank with
each serving a linear distance of not more than fifteen (15) feet on
center. The pipe serving the inlets shall form a loop completely
around the holding tank.

(e) A minimum of two (2) inlets is required on all holding tanks
regardless of size.

(9) Outlets.

(a) Main suction piping shall be sized for removal of the water
through it at a rate of at least 100 percent of the design recirculation
flow rate at velocities specified in subsection (7)(c) of this section. It
shall function as a part of the recirculation system. The piping system
shall be valved to permit adjustment of flow through it.

(b) At least one (1) skimmer shall be provided for all holding
tanks with a minimum of two (2) skimmers provided, except for
holding tanks with a water surface area of 144 square feet or less,
which shall require[where] a minimum of one (1) skimmer[-shal

(c) Skimmers shall be located to minimize interference with each
other.

(d) The rate of flow per skimmer shall not be less than thirty (30)
gallons per minute, and all skimmers shall be capable of handling at
least eighty (80) percent of required flow rate.

(e) Surface skimmer piping shall have a separate valve in the
equipment room to permit adjustment of flow.

(f) Skimmers equipped with an equalizer line shall be sized at
least one and one-half (1 1/2) inches in diameter, located at least
one (1) foot below the lowest overflow level of the skimmer, and
provided with a self-closing valve and cover.

(9) All overflow water shall pass through a basket that can
be removed without the use of tools.[A—basket-that-ecan—be

removed—without-the use—of tools—and through—which—all

]

(10) All recirculated splash pads shall be equipped for the
addition of make-up water from a potable water source that
discharges through:

(a) An air gap of at least six (6) inches; and
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(b) Piping with vacuum breaker, antisiphon, or other protection
as specified by the State Plumbing Code.

(11) Filtration.

(a) Filters shall comply with the following:

1. Pressure filters shall have:

a. Pressure gauges;

b. An observable free fall or a sight glass installed on the
backwash discharge line; and

c. A manual air-relief valve at the high point;

2. The filter backwash disposal facility shall have sufficient
capacity to prevent flooding during the backwash cycle;

3. All filters shall be designed so that they can be completely
drained. Filters shall be drained through a six (6) inch air gap to a
pump or sanitary sewer; and

4. Filter media shall be listed as NSF approved.

(b) Each facility shall have separate filtration and treatment
systems.

(c) Filter equipment and treatment systems shall operate
continuously twenty-four (24) hours per day except if the facility is
closed for repairs or at the end of the swimming season.

(d) Rapid sand or gravity sand filters shall be designed for a filter
rate not to exceed three (3) gallons per minute per square foot of bed
area at time of maximum head loss with sufficient area to meet the
design rate of flow required by the prescribed turnover.

(e) At least eighteen (18) inches of freeboard shall be provided
between the upper surface of the filter media and the lowest portion
of the pipes or drains that serve as overflows during backwashing.

(f) High rate sand filters. The design filtration rate shall be a
minimum of five (5) gallons per minute per square foot of filter area.
The maximum design filtration rate shall be the lesser of fifteen (15)
gallons per minute per square foot of filter area or seventy-five (75)
percent of the NSF listed filtration rate. The backwash rate shall be
fifteen (15) gallons per minute per square foot of filter area.

(g) Diatomaceous earth filters.

1. The design filtration rate shall not exceed one and one-half (1
1/2) gallons per minute per square foot of filter area on diatomaceous
earth filters, except that the rate of filtration may be increased to two
(2) gallons per minute per square foot of filter area if continuous
feeding of diatomaceous earth is employed;

2. A precoat pot shall be provided on the pump suction line for
pressure diatomaceous earth systems. All diatomaceous earth filter
systems shall have piping arranged to allow recycling of the filter
effluent during precoating;

3. If equipment is provided for the continuous feeding of
diatomaceous earth to the filter influent, the equipment shall have a
capacity to feed at least one and one-half (1 1/2) ounces of this
material per square foot of filter area per day;

4. Overflow piping on vacuum diatomaceous earth filters shall be
provided on the filter tank to discharge overflow water;

5. All filters shall be equipped for cleaning by one (1) or more of
the following methods:

a. Backwashing;

b. Air-pump assist backwashing;

c. Spray wash;

d. Water pressure to wash vacuum filter; or

e. Agitation; and

6. Perlite may be used in filters listed by NSF for perlite, but it
shall[may] not be substituted for diatomaceous earth without NSF
listing.

(h) Vacuum sand filters.

1. The design filtration rate shall be seventy-five (75) percent of
that listed by NSF or fifteen (15) gallons per minute whichever is
lesser. The backwash rate shall be at fifteen (15) gallons per minute
per square foot of filter area; and

2. Overflow piping shall be provided in order to drain overflow
water.

(i) Cartridge filters.

1. Cartridge filters shall only be used on indoor splash pads;

2. The design filtration rate shall not exceed fifteen hundredths
(0.15) gallons per minute per square foot of filter surface area; and

3. A clean duplicate set of cartridges shall be maintained at the
facility.

(12) Disinfectant and chemical feeders.

2443

(@) The minimum chemical feed equipment required at any
facility shall include a unit for feed of a disinfectant and a unit for feed
of a chemical for pH control, except as stated in paragraph (d) of this
subsection.

(b) Equipment capacity.

1. Equipment for supplying chlorine or compounds of chlorine
shall be of sufficient capacity to feed the chlorine at a rate of:

a. Eight (8) ppm or two and seven-tenths (2.7) pounds per day
chlorine for each 10,000 gallons of holding tank volume for outdoor
facilities; or

b. Three (3) ppm or one (1) pound per day for chlorine for each
10,000 gallons of holding tank volume for indoor facilities based on
the flow rate specified in subsection (3)(c) of this section.

2. The equipment for supplying chlorine shall not be controlled
by an automatic day-date clock.

3. The injection point for chlorine shall be placed on the
discharge side of the pump and downstream of the flow meter
tank].

4. Pot feeders for supplying bromochlorodimethylhydantoin
sticks shall contain at least five tenths (0.5) a pound of
bromochlorodimethylhydantoin per thousand gallons of facility
capacity, or fraction thereof. The feeder shall have a method of feed
rate adjustment.

5. Supplemental NSF listed ultraviolet (UV) light disinfection
systems shall be provided on all splash pads with a recirculating
water system. UV systems should be installed on a bypass line and
shall be equipped with a flow indicator.

(c) If positive displacement pumps (hypochlorinators) are used to
inject the disinfectant solution into the recirculation line, they shall be
of variable flow type and shall be of sufficient capacity to feed the
amount of disinfectant required by paragraph (b)1 of this subsection.
If calcium hypochlorite is used, the concentration of calcium
hypochlorite in the solution shall not exceed five (5) percent. The
solution container shall have a minimum capacity equal to the
volume of solution required per day at the feed rate required in
paragraph (b)1 of this subsection.

(d) pH control feeders. All facilities shall install a chemical feeder
of positive displacement type for the purpose of applying chemicals
to maintain pH of facility water within the range of seven and two-
tenths (7.2) to seven and eight-tenths (7.8). A solution tank of
adequate capacity shall be provided.

(13)(a) Testing equipment shall be provided at all recirculating
splash pads, maintained with fresh reagents, and consist of a DPD
(Diethyl-P-Phenylene-Diamine) colorimetric test kit used to determine
free disinfectant residual, combined disinfectant residual, total
alkalinity, and pH of the facility water. Test kits using orthotolidine
reagents shall[are] not be acceptable;

(b) Chlorine standards shall range from one-tenth (0.1) to five
(5.0) ppm;

(c) pH standards shall range from six and eight-tenths (6.8) to
eight and four-tenths (8.4);

(d) Both tests shall be accurate to within two-tenths (0.2) units;
and

(e) Facilities using cyanurates for stabilization shall have a test
kit to measure the cyanuric acid concentration. The cyanuric acid test
kit shall permit readings up to 100 ppm.

Section 8. Operational Water Quality Standards. (1) Disinfectant
residuals for holding tanks:

(a) Chlorine residual shall be maintained between one (1.0) and
five (5.0) ppm as free available chlorine.

(b) Bromine residual shall be maintained between two (2.0) and
six (6.0) ppm as free available disinfectant.

(c) Holding tanks stabilized with cyanuric acid shall meet the
following criteria:

1. Be an outdoor facility;

2. Maintain one and five-tenths (1.5)[{3-0)] to five (5.0) ppm free
available chlorine residual; and

3. Cyanuric acid concentration not to exceed fifty (50) ppm.

(d) If the presence of chloramines is determined,
superchlorination is required, and the chloramine level shall not
exceed two-tenths (0.2) ppm.
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(2) The pH of the facility water shall be maintained in a range of
seven and two-tenths (7.2) to seven and eight-tenths (7.8). For
corrosive water supplies, the alkalinity level shall be suitably adjusted
to allow maintenance of the pH level.

(3) Turbidity. Facility water shall have sufficient clarity at all times
so that the bottom of the holding tank is clearly visible by an observer
on the deck.

(4) Total alkalinity. The alkalinity of the facility water shall not be
less than fifty (50) nor more than 180 ppm, as determined by suitable
test kits.

(5) The air temperature at an indoor facility shall be higher than
the water temperature.

(6) The facility operator shall perform tests for each of the above
water quality characteristics before opening and during all hours of
operation based on the frequency schedule listed below, and record
all test results on a daily operational log sheet:

(a) Disinfectant residual, temperature, and pH shall be checked
at least three (3) times daily with a greater frequency if usage or
climatic conditions warrant.

(b) Turbidity shall be checked daily[;] or more often, as needed.

(c) Alkalinity, cyanuric acid (if used) shall be checked weekly[;] or
more often, as needed.

Section 9. General Facility Operation and Maintenance. (1)
Operator. A facility operator shall be responsible for the operation
and maintenance of all splash pads. The operator shall be available
at all times when the facility is open for use.

(2) Facility and facility area.

(a) All facilities shall be maintained free from sediment and
debris[;] and [be-maintained] in good repair;

(b) Decks shall be kept clean. Indoor decks shall be disinfected
at least weekly. All areas of the facility shall be kept in good repair,
clean, and sanitary; and

(c) Management of each facility shall adopt rules for controlling
of food, drink, and smoking in the facility and surrounding areas.

(3) Automatic surface skimmers shall be clean and free of leaves
or other debris. The strainer baskets for skimmers shall be cleaned
daily. The flow through each skimmer shall be adjusted as often as
necessary to maintain a vigorous skimming action. The facility water
shall be maintained at an elevation so that effective surface
skimming is accomplished. The flow returning from the facility shall
be balanced or valved so that the majority of flow is returned through
the skimmer system.

(4) Inlet fittings. Inlets shall be checked frequently to insure that
the rate of flow through each inlet is correct so that a uniform
distribution pattern is established.

(5) Bather preparation facilities, if provided, shall meet the
following:

(a) The floors of dressing rooms, shower stalls, and other interior
rooms shall be cleaned and disinfected daily;

(b) Toilet rooms and fixtures shall be kept clean, free of dirt and
debris, and in good repair;

(c) Floors shall be maintained in a nonslip condition;

(d) Soap dispensers shall be filled and operable; and

(e) Adequate supplies of toilet tissue, disposable hand drying
towels, or suitable hand drying devices shall be maintained.

(6) Street attire. Shoes of any kind, including water shoes, shall
not be worn on the facility decks or wet areas of the bather
preparation facilities, except for those persons engaged in official
duties.

(7) Electrical systems. Repairs to any electrical system shall be
made by an electrician. All repairs shall be in accordance with 815
KAR 35:020[the-National-Electrical-Code] and shall be approved
by a certified electrical inspector.

(8) Operation of mechanical equipment.

(a) Manufacturers' instructions for operation and maintenance of
mechanical and electrical equipment, as well as pump performance
curves, shall be kept available at the facility;

(b) Pumps, filters, disinfectant feeders, pH controls, flow
indicators, gauges, and all related components of the facility water
recirculation system shall be kept in continuous operation twenty-four
(24) hours a day; and

(c) Recirculation pumps. The pump shall not be throttled on the
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suction side (except the bottom drain line valve) during normal
operation, and shall be kept in good repair and condition. The flow
control valve on the discharge side shall be adjusted as necessary to
maintain the design flow rate.

(9) Filtration.

(a) Sand filters.

1. The filter air release valve shall be opened, as necessary, to
remove air which collects in the filter[;] and following each backwash;
and

2. The filter shall be backwashed if the design flow rate can no
longer be achieved, or as specified by the filter manufacturer,
whichever occurs first.

(b) Diatomaceous earth filters.

1. The dosage of diatomaceous earth precoat shall be at least
one and one-half (1 1/2) ounces per square foot of element surface
area. Pressure diatomaceous earth filters shall be backwashed if the
design flow rate can no longer be achieved or as specified by the
filter manufacturer, whichever occurs first. If the recirculation pump
stops or is shut off, the filter shall be thoroughly backwashed and the
elements shall be precoated before placing the pump back into
operation. Vacuum diatomaceous earth filters shall be washed if the
design flow rate can no longer be achieved or as specified by the
filter manufacturer, whichever occurs first;

2. Following the precoating operation, the initial filter effluent
shall be either recirculated through the filter until the filter effluent is
clear, or the initial filter effluent shall be discharged to waste until
properly clarified water is produced; and

3. If continuous diatomaceous earth feed is required (filter
loading rate exceeds one and five-tenths (1.5) gallons per minute per
square foot of filter surface area), it shall be applied at a rate of one-
half (1/2) to one and one-half (1 1/2) ounces per square foot of
surface area per day, or as needed to extend filter cycles.

(10) Hair and lint strainers. Hair and lint strainers shall be
cleaned to prevent clogging of the suction line and cavitation. The
pump shall be stopped before the strainer is opened. In all cases, the
hair strainer basket shall be cleaned during the time the filter is being
backwashed.

(11) Flow meters. Flow meters, if used, shall be maintained in an
accurate operating condition and readily accessible. The glass and
the connecting tubes shall be kept clean.

(12) Vacuum and pressure gauges. The lines leading to the
gauges shall be bled occasionally to prevent blockage.

(13) Positive displacement feeders.

(a) Positive displacement feeders shall be periodically inspected
and serviced,;

(b) To minimize sludge accumulation in the unit, the lowest
practicable concentration of solution shall be used. If liquid chlorine
solution is used, the dilution with water is not critical to the operation
of the unit; and

(c) Sludge accumulations shall be cleaned periodically from the
unit.

(14) Chlorinated cyanurates. The use of chlorinated cyanurates
is prohibited.

(15) pH adjustment.

(a) Soda ash or caustic soda may be used to raise the facility
water pH;

(b) Caustic soda shall only be used in accordance with the
manufacturer's instructions. If caustic soda is intended for use, the
cabinet shall be notified in writing. Protective equipment and clothing,
including rubber gloves and goggles, shall be available for the
handling and use of this chemical;

(c) Sodium bisulfate or muriatic acid may be used to lower water
pH;

(d) Hydrochloric (muriatic) acid may only be used with proper
supervision and care. Protective equipment and clothing, including
rubber gloves and goggles, shall be available for handling this
chemical; and

(e) The cabinet shall be consulted if there are[in-the-event-of]
unusual pH problems, including corrosion,[—ef] scaling, or wide
fluctuations in pH.

(16) Algae control.

(@) The development of algae shall be eliminated by
superchlorinating. The facility shall not be open for use during this
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treatment. If superchlorination fails to eliminate the algae, the cabinet
shall be consulted for further advice.

(b) Treated algae which cling to the bottom and sides of the
facility shall be brushed loose[;] and removed by the suction cleaner
and filtration system.

(17) Miscellaneous chemicals.

(a) Chemicals, other than approved disinfectants, shall be used
only with the advice and under the supervision of the cabinet;

(b) Chemicals shall be kept covered and stored in the original
container, away from flammables and heat, in a clean, dry, and well-
ventilated place that prevents unauthorized access to the chemicals;

(c) The chemicals used in controlling the quality of water shall be
used only in accordance with the manufacturer's instructions; and

(d) If polyphosphates are used for sequestering iron, the
concentration of polyphosphates shall not exceed ten (10) ppm.

(18) Equipment rooms.

(a) Equipment necessary for splash pad operation shall be
housed in a lighted, ventilated room that affords protection from the
weather, prevents unauthorized access, has ceilings of at least
seven (7) feet in height, and is of sufficient size for operation and
inspection;

(b) The equipment room floor shall slope toward drains and shall
have a nonslip finish;

(c) A hose bib with a vacuum breaker shall be installed in the
equipment room;

(d) If_not provided in the equipment room, storage space

(b) Having excessive sunburn, abrasions that have not healed,
corn plasters, bunion pads, adhesive tape, rubber bandages, or other
bandages of any kind; and

(c) Under the influence of alcohol, illegal substances, or
exhibiting erratic behavior.

(3) [Ne] Food, drink, gum, tobacco, or vapor producing
products shall not[preduct-will] be allowed.

(4) Personal conduct shall assure that the safety of self and
others is not jeopardized.

(5) [Ne] Running and [re] boisterous or rough play shall not
be[is] permitted.

(6) Spitting, spouting of water, blowing the nose, or otherwise
introducing contaminants into the splash pad water shall[is] not be
permitted.

(7) Glass, soap, or other material that creates hazardous
conditions or interferes with efficient operation of the splash pad shall
not be permitted in the facility or on the deck.

(8) All apparel worn shall be clean.

(9) Animals shall be excluded from the splash pad and deck
area.

Section 12. Facility Inspection. (1) Seasonal facilities.

(a) All operators of seasonal splash pads, prior to opening to the
public, shall certify to the cabinet, in writing, that the splash pad is in
compliance with the requirements of this administrative regulation,

unless [exeept—in—instances—where] the cabinet has made an

shall be:

1. Provided where the following items can be acquired by
the facility operator without leaving the premises:

a. Chemicals;

b. Tools;

c. Equipment;

d. Supplies; and
e. Records; and

2. Dry and protected from unauthorized access;
and[Suitable-space-if-netprovided-in-the-equipmentroom;-shall

supplies; andrecords where they ca b.eaequned by the facility

(e) The equipment room and all other storage areas shall be
maintained in a clean, uncluttered condition, and shall not be used
for storage of materials not essential to operation and maintenance
of the facility.

Section 10. Facility Records. (1) The operator of each facility
shall keep a daily record of information regarding operation including
disinfectant residuals, pH, maintenance procedures, and
recirculation, together with other data as may be required on form
DFS-352, Swimming Pool Log Sheet, incorporated by reference in
902 KAR 10:120. This data shall be kept on file by the operator and
submitted to the cabinet as requested. Proper operating records,
which include the following shall be kept showing daily or weekly
results, as applicable:

(a) Disinfectant residuals;

(b) pH readings, total alkalinity, cyanuric acid level (if applicable);
and

(c) Equipment malfunctions.

(2) If two (2) or more facilities are operated on the same site,
separate records shall be maintained for each facility.

(3) All injuries requiring hospitalization shall be immediately
reported to the local health department and the Department for
Public Health.

Section 11. Spectator and User Administrative Regulations. (1)
Rules governing the use of the splash pad and instructions to users
shall be displayed on placards at the entrance to the splash pad and
enforced by the facility operator.

(2) Admission to the splash pad shall be refused to a person:

(a) Having any contagious disease;[;] infectious conditions, such
as colds, fever, ringworm, foot infections, skin lesions, carbuncles,
boils, inflamed eyes, or ear discharges;[;] or any other condition that
has the appearance of being infectious;
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inspection prior to its opening.

1. For seasonal splash pads, the cabinet shall make at least two
(2) full inspections during the operating season.

2. The cabinet[;-atits-diseretion;] may require one (1) of the full
inspections to be performed prior to opening.

(b) The facility operator shall be responsible for notifying the
cabinet of the proposed opening date.

(2) Continuous operation indoor splash pads shall receive a full
inspection by the cabinet at least once each six (6) months.

(3) New splash pads shall receive final construction approval
inspections by the cabinet and other affected state and local
regulatory agencies prior to placing the splash pad in operation. It
shall be the facility operator's responsibility to notify the cabinet and
other involved agencies of construction completion and call for
inspection.

(4) Splash pads shall be inspected at a minimum of once each
thirty (30) day period by the cabinet on a monitoring basis. The
monitoring inspection shall consist of:

(a) Disinfectant residual testing [(free-avaiableresidual)] and
combined disinfectant in ppm;

(b) pH testing;

(c) Total alkalinity testing;

(d) Cyanuric acid testing (if cyanuric acid stabilizers are used);

(e) Turbidity assessment;

(f) Temperature testing (if heated water facility);

(9) Review of operator's daily log;

(h) Visual scanning for algae or debris in the holding tank; and

(i) Other checks as necessary.

(5) The cabinet may make as many additional inspections and
reinspections as are necessary for the enforcement of this
administrative regulation.

(6) If an agent of the cabinet makes an inspection of a splash
pad, the findings shall be recorded on the DFS-349, Public
Swimming and Bathing Facilities Inspection, incorporated by
reference in 902 KAR 10:120, and a copy provided to the facility
operator. The inspection report shall:

(a) Set forth any violation observed;

(b) Establish a specific and reasonable period of time for the
correction of the violation observed; and

(c) State that failure to comply with any notice issued pursuant to
the provisions of this administrative regulation may result in closure
of the facility.

Section 13. Water Sampling and Testing. (1) A water sample
may be collected from the splash pad if inspection or monitoring
indicates water quality standards are not being maintained, or there
is a suspected water borne disease outbreak, and shall be submitted
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to the Division of Laboratory Services in an approved container and
by approved sampling procedures for analysis.

(2) Samples shall be collected and analyzed for any of the
following or other contaminants:

(a) Total coliform;

(b) E. coli; and

(c) Pseudomonad organisms.

(3) If a sample is positive test for a contaminant, the test shall be
repeated within one (1) to seven (7) days.

(4) For a facility, no more than two (2) consecutive samples shall
be positive for:

(a) More than two (2) coliform organisms per 100 milliliter (mL);

(b) Pseudomonas organisms; or

(c) E. coli.

(5) Additional samples may be requested to ensure compliance
with this administrative regulation.

Section 14. Bacteriological Quality of Facility Water. No more
than two (2) consecutive samples shall:

(1) Contain more than 200 bacteria per mL;

(2) Show a positive test (confirmed test) for coliform organisms in
any of the five (5) ten (10) milliliter portions of a sample or more than
two (2.0) coliform organism per 100 mL when the membrane filter
test is used;

(3) Show a positive test (confirmed test) for pseudomonas
organisms; or

(4) Show a positive test for fecal coliform organisms.

Section 15. Conditions requiring Closure of a Splash Pad and
Enforcement Provisions. (1) The cabinet shall order the immediate
closure of a splash pad and prohibit any person from using the
splash pad by written notice to the facility operator if:

(a) There is an immediate danger to health or safety;

(b) The water does not conform to the bacteriological standards
contained in this administrative regulation;

(c) Turbidity levels do not meet the requirements of this
administrative regulation;

(d) The disinfectant residual is outside the range prescribed in
this administrative regulation;

(e) The pH is outside the
administrative regulation;

(f) The cyanuric acid level exceeds fifty (50) ppm;

(g) The facility operator is not available;

(h) There has been a fecal accident in the splash pad;

(@) In any instance where the facility operator, an employee, or
representative of the operator interferes with duly authorized agents
of the cabinet, bearing proper identification, in the performance of
their duties;

() If recirculation systems, filtration systems, or disinfectant
systems are not in operation (with exceptions for maintenance, and
seasonal shut down); or

(k) If serious or repeated violations of any of the requirements of
the administrative regulations are found.

(2) The notice shall state the reasons prompting the closing of
the splash pad and a copy of the notice shall be posted
conspicuously at the splash pad by the operator.

(3) Any owner or operator affected by an order is entitled, upon
written request on form DFS-212, Request for a Conference,
incorporated by reference in 902 KAR 1:400, to a conference in
accordance with 902 KAR 1:400.

(4) If the conditions rendering closure are abated or further
analyses prove to not render closure, the cabinet may authorize
reopening the facility.

(5) In all other instances of a violation of the provisions of this
administrative regulation, or 902 KAR 10:121 for the nonpayment of
fees, the cabinet shall issue a written notice specifying the violation in
question and afford a reasonable opportunity to correct same. If the
facility operator fails to comply with any written notice issued under
the provisions of this administrative regulation or 902 KAR 10:121,
the facility operator and local government shall be notified in writing
that the splash pad shall be closed at the end of ten (10) days
following service of the[sueh] notice, unless a written request for a
conference pursuant to 902 KAR 1:400 is filed with the cabinet, by

range prescribed by this
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the local government, within the ten (10) day period.

(6) All administrative hearings shall be conducted in accordance
with KRS Chapter 13B.

(7) A local government whose splash pad has been closed may,
at any time make application for a reinspection on form DFS-215,
Application for Reinstatement, incorporated by reference in 902 KAR
45:005, for the purpose of reopening the splash pad. Within ten (10)
days following receipt of a written request, including a statement
signed by the applicant that in his or her opinion the conditions
causing closure of the facility have been corrected, the cabinet shall
make a reinspection. If the splash pad is found to be in compliance
with the requirements of this administrative regulation, it shall be
reopened.

(8) For serious or repeated violations of any of the requirements
of this administrative regulation or for interference with the agents of
the cabinet in the performance of their duties, the splash pad may be
permanently closed after an opportunity for a conference has been
provided in accordance with 902 KAR 1:400. Prior to the action, the
cabinet shall notify the facility operator and local government, in
writing, stating the reasons for which the splash pad is subject to
closure and advising that it shall be permanently closed at the end of
ten (10) days following service of the notice unless a request for a
conference is filed with the cabinet by the owner or operator within
the ten (10) day period.

Section 16. Effect on Local Administrative Regulations.
Compliance with this administrative regulation shall[dees] not
relieve a local government from compliance with any other state or
local laws([;] dealing with;

(1) Splash pad operation and maintenance matters;[;] or

(2) Applicable zoning requirements[—that—may—also—be
applicable].

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Program Quality and Outcomes
(As Amended at ARRS, February 7, 2022)

907 KAR 17:005. Definitions for 907 KAR Chapter 17.

RELATES TO: KRS Chapter 13B, 194A.025(3), 199.555(2),
Chapter 202A, 205.8451-205.8483, 311.550(12), 314.011(7),
387.510(15), 620.020(5), 42 U.S.C. 1382c, 1395tt, 1396-1396w-5,
20 C.F.R. 416.2101, 42 C.F.R. 400.203, 405.2401(b), 412.62, Part
438, 440.40(b), 447.280, 482.58

STATUTORY AUTHORITY: KRS 194A.010(1), 194A.025(3),
194A.030(2), 194A.050(1), 205.520(3), 205.560, 42 U.S.C.
1396n(b), 42 C.F.R. Part 438

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with a requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 require specific
standards[establish—requirements] relating to managed care.
This administrative regulation establishes the definitions for 907
KAR Chapter 17.

Section 1. Definitions. (1) "1915(c) home and community
based waiver program” means a Kentucky Medicaid program
established pursuant to, and in accordance with, 42 U.S.C.
1396n(c).

(2) "Advanced practice registered nurse" is defined by KRS
314.011(7).

(3) "Adverse action" means the:

(a) [Fhe]Denial or limited authorization of a requested service,
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including the type or level of service;

(b) [Fhe]Reduction, suspension, or termination of a previously
authorized service;

(c) [Fhe]Denial, in whole or in part, of payment for a service;

(d) [Fhe]Failure to provide services in a timely manner; or

(e) [Fhe]Failure of a managed care organization to act within
the timeframes provided in 42 C.F.R. 438.408(b).

(4) "Appeal" means a request for review of an adverse action
or a decision by an MCO related to a covered service.

(5) "Authorized representative” means:

(@) For an enrollee who is authorized by Kentucky law to
provide written consent, an individual or entity acting on behalf of,
and with written consent from, the enrollee; or

(b) A legal guardian.

(6) "Behavioral health service" means a clinical, rehabilitative, or
support service in an inpatient or outpatient setting to treat a mental
iliness, emotional disability, or substance use disorder.

(7) "Blind" is defined by 42 U.S.C. 1382c(a)(2).

(8) "Capitation payment" means the total per enrollee, per
month payment amount the department pays an MCO.

(9) "Care coordination" means the integration of all processes
in response to an enrollee’s needs and strengths to ensure the:

(a) Achievement of desired outcomes; and

(b) Effectiveness of services.

(10) "Case management" means a collaborative process that:

(a) Assesses, plans, implements, coordinates, monitors, and
evaluates the options and services required to meet an enrollee’s
health and human service needs;

(b) Is characterized by advocacy,
resource management;

(c) Promotes quality and cost-effective interventions and
outcomes; and

(d) Is in addition to and not in lieu of targeted case
management for individuals pursuant to 907 KAR Chapter 15.

(11) "CHFS OIG" means the Cabinet for Health and Family
Services, Office of Inspector General.

(12) "Child" means a person who:

(a)1. Is under the age of eighteen (18) years;

2.a. Is a full-time student in a secondary school or the
equivalent level of vocational or technical training; and

b. Is expected to complete the program before the age of
nineteen (19) years;

3. Is not self supporting;

4. Is not a participant in any of the United States Armed
Forces; and

5. If previously emancipated by marriage, has returned to the
home of his or her parents or to the home of another relative;

(b) Has not attained the age of nineteen (19) years in
accordance with 42 U.S.C. 1396a(l)(1)(D);

(c) Is under the age of nineteen (19) years if the person is a
KCHIP recipient; or

(d) Is under the age of twenty-one (21) years for EPSDT.

(13) "Complex or chronic condition" means a physical,
behavioral, or developmental condition that:

(a) Seems to[May] have no known cure;

(b) Is progressive; or

(c) Can be debilitating or fatal if left untreated or under-treated.

(14) "Court-ordered commitment® means an involuntary
commitment by an order of a court to a psychiatric facility for
treatment pursuant to KRS Chapter 202A.

(15) "DAIL" means the Department for Aging and Independent
Living.

(16) "DCBS" means the Department for Community Based
Services.

(17) "Department"
Services or its designee.

(18) "Disabled" is defined by 42 U.S.C. 1382c(a)(3).

(19) "DSM-IV" means the Diagnostic and Statistical Manual
of Mental Disorders, Fourth Editions,[a—+manual] published by
the American Psychiatric Association that covers all mental health
disorders for both children and adults.

(20) "Dual eligible" means an individual eligible for Medicare
and Medicaid benefits.

communication, and

means the Department for Medicaid
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(21) "Early and periodic screening, diagnosis, and treatment”
or "EPSDT" is defined by 42 C.F.R. 440.40(b).

(22) "Emergency service" means "emergency services" as
defined by 42 U.S.C. 1396u-2(b)(2)(B).

(23) "Enrollee"” means a recipient who is enrolled with a
managed care organization for the purpose of receiving Medicaid
or KCHIP covered services.

(24) "Family planning service" means a counseling service, a
medical service, or a pharmaceutical supply or device to prevent or
delay pregnancy.

(25) "Federally qualified health center" or "FQHC" is defined by
42 C.F.R. 405.2401(b).

(26) "Federally qualified health center look-alike" or "FQHC
look-alike" means an entity that is currently approved by the United
States Department of Health and Human Services, Health
Resources and Services Administration, and the Centers for
Medicare and Medicaid Services to be a federally qualified health
center look-alike.

(27) "Fee-for-service" means a reimbursement model in which
a health insurer reimburses a provider for each service provided to
a recipient.

(28) "Foster care" is defined by KRS 620.020(5).

(29) "Fraud" means any act that constitutes fraud under
applicable federal law or KRS 205.8451 through[te] KRS
205.8483.

(30) "Grievance" is defined by 42 C.F.R. 438.400(b).

(31) "Homeless individual" means an individual who:

(a) Lacks a fixed, regular, or nighttime residence;

(b) Is at risk of becoming homeless in a rural or urban area
because the residence is not safe, decent, sanitary, or secure;

(c) Has a primary nighttime residence at a:

1. Publicly or privately operated shelter designed to provide
temporary living accommodations; or

2. Public or private place not designed as regular sleeping
accommodations; or

(d) Lacks access to routine[re+rmal] accommodations due to
violence or the threat of violence from a cohabitant.

(32) "Individual with a special health care need" or "ISHCN"
means an individual who:

(a) Has, or is at a high risk of having, a chronic physical,
developmental, behavioral, neurological, or emotional condition;
and

(b) Might[May] require a broad range of primary, specialized,
medical, behavioral health, or related services.

(33) "KCHIP" means the Kentucky Children’s Health Insurance
Program administered in accordance with 42 U.S.C. 1397aa to jj.

(34) "Managed care organization" or "MCQ" means an entity
for which the Department for Medicaid Services has contracted to
serve as a managed care organization as defined in 42 C.F.R.
438.2.

(35) "Maternity care" means prenatal, delivery, and postpartum
care and includes care related to complications from delivery.

{34A] "Medical record" means a single, complete record that
documents all of the treatment plans developed for, and medical
services received by, an individual.

(37)[€38)] "Medicare qualified individual group 1 (QI-1)" means
an eligibility category that includes, pursuant to 42 U.S.C.
1396a(a)(10)(E)(iv), an individual who would be a Qualified
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Medicaid beneficiary but for the fact that the individual’s income:

(a) Exceeds the income level established in accordance with
42 U.S.C. 1396d(p)(2); and

(b) Is at least 120 percent, but less than 135 percent, of the
federal poverty level for a family of the size involved and who is not
otherwise eligible for Medicaid under the state plan.

(38)[€39)] "Nonqualified alien" means a resident of the United
States of America who does not meet the qualified alien
requirements established in 907 KAR 20:005, Section 2(2)(a)2. or
3.

(39)[46)] "Nursing facility" means:

(a) A facility:

1. To which the state survey agency has granted a nursing
facility license;

2. For which the state survey agency has recommended to the
department certification as a Medicaid provider; and

3. To which the department has granted certification for
Medicaid participation; or

(b) A hospital swing bed that provides services in accordance with
42 U.S.C. 1395tt and 1396l, if the swing bed is certified to the
department as meeting requirements for the provision of swing bed
services in accordance with 42 U.S.C. 1396r(b), (c), and (d) and 42
C.F.R. 447.280 and 482.58.

(40)[(41)] "Olmstead decision" means the court decision of
Olmstead v. L.C. and E.W., U.S. Supreme Court, No. 98-536,
June 26, 1999, in which the U.S. Supreme Court ruled, "For the
reasons stated, we conclude that, under Title Il of the ADA, States
are required to provide community-based treatment for persons
with mental disabilities when the State's treatment professionals
determine that such placement is appropriate, the affected persons
do not oppose such treatment, and the placement can be
reasonably accommodated, taking into account the resources
available to the State and the needs of others with mental
disabilities."

(41)[¢42)] "Open enrollment" means an annual period during
which an enrollee can choose a different MCO.

(42)[¢43)] "Out-of-network provider" means a person or entity
that has not entered into a participating provider agreement with an
MCO or any of the MCO’s subcontractors.

(43)[¢44)] "Physician" is defined by KRS 311.550(12).

(44)[45)] "Post-stabilization services" means covered services
related to an emergency medical condition that are provided to an
enrollee:

(a) After an enrollee is stabilized in order to maintain the
stabilized condition; or

(b) Under the circumstances described in 42 C.F.R. 438.114(e)
to improve or resolve the enrollee’s condition.

[(48)—9%}&Fy—ea#e—een&er—means—ament¢y—tha{—meets—th]e

(45)[¢4H] "Primary care provider" or "PCP" means a licensed
or certified health care practitioner who meets the description as
established in 907 KAR 17:010, Section 6(6).

(46)[(48)] "Prior authorization" means the advance approval by
an MCO of a service or item provided to an enrollee.

(47)[¢49)] "Provider" means any person or entity under contract
with an MCO or its contractual agent that provides covered
services to enrollees.

(48)[¢56)] "Provider network" means the group of physicians,
hospitals, and other medical care professionals that a managed
care organization has contracted with to deliver medical services to
its enrollees.

(49)[(5Y] "QAPI" means the Quality Assessment and
Performance Improvement Program established in accordance
with 42 C.F.R. 438 Subpart D, 438.206 to 438.242.

(50)[(52)] "Qualified alien" means an alien who, at the time of
applying for or receiving Medicaid benefits, meets the requirements
established in 907 KAR 20:005, Section 2(2)(a)2. or 3.

(51)[¢53)] "Qualified disabled and working individual" is defined
by 42 U.S.C. 1396d(s).

(52)[(54)] "Qualified Medicare beneficiary" or "QMB" is defined
by 42 U.S.C. 1396d(p)(1).

(63)[(55)] "Recipient” is defined by KRS 205.8451(9).

(54)[¢(56)] "Rural area" means an area not in an urban area.
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(BGE)EAH] "Rural
405.2401(b).

(56)[58)] "Specialist" means a provider who provides specialty
care.

(57)[(59)] "Specialty care" means care or a service that is
provided by a provider who is not:

(a) A primary care provider; or

(b) Acting in the capacity of a primary care provider while
providing the service.

(58)[¢606)] "Specified low-income Medicare beneficiary" means
an individual who meets the requirements established in 42 U.S.C.
1396a(a)(10)(E)(iii).

(69)[¢61)] "State fair hearing" means an administrative hearing
provided by the Cabinet for Health and Family Services pursuant to
KRS Chapter 13B.

(60)[¢62)] "State plan" is defined by 42 C.F.R. 400.203.

(61)[(63)] "State survey agency" means the Cabinet for Health

health clinic* is defined by 42 C.F.R.

and Family Services, Office of Inspector General, Division of
Health Care Facilities and Services.
(62)[(64)] "State-funded adoption assistance" is defined by

KRS 199.555(2).

(63)[¢65)] "Supplemental security income benefits" or "SSI
benefits" is defined by 20 C.F.R. 416.2101(c).

(64)[¢66)]"Third party liability resource” means a resource
available to an enrollee for the payment of expenses:

(a) Associated with the provision of covered services; and

(b) That does not include amounts exempt under Title XIX of
the Social Security Act, 42 U.S.C. 1396 to 1396w-5.

(65)[(6H)] "Transport time" means travel time:

(a) Under normal driving conditions; and

(b) With no extenuating circumstances.

(66)[¢68)]"Urban area" is defined by 42 C.F.R. 412.62(f)(1)(ii).

(67)[€69)] "Urgent care" means care for a condition not likely to
cause death or lasting harm but for which treatment should not wait
for a normally scheduled appointment.

(68)[(#6)] "Ward" is defined by KRS 387.510(15).

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@Kky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Program Quality and Outcomes
(As Amended at ARRS, February 7, 2022)

907 KAR 17:010. Managed care organization requirements
and policies relating to enrollees.

RELATES TO: KRS Chapter 13B, 194A.025(3), 205.624,
311.621-311.643, 387.500-387.800, 42 U.S.C. 1396a, 1396n,
1396u-2, 42 C.F.R. 422.112, 422.113, 431.51, 431.200-431.250,
433.138, Part 438, 45 C.F.R. 233.100

STATUTORY AUTHORITY: KRS 194A.010(1), 194A.025(3),
194A.030(2), 194A.050(1), 205.520(3), 205.560, 42 U.S.C.
1396n(b), 42 C.F.R. Part 438

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet
for Health and Family Services, Department for Medicaid Services,
has responsibility to administer the Medicaid Program. KRS
205.520(3) authorizes the cabinet, by administrative regulation, to
comply with a requirement that may be imposed or opportunity
presented by federal law to qualify for federal Medicaid funds. 42
U.S.C. 1396n(b) and 42 C.F.R. Part 438 require specific
standards[establish—requirements] relating to managed care.
This administrative regulation establishes the managed care
organization requirements and policies relating to individuals
enrolled with a Medicaid managed care organization.

Section 1. Enroliment of Medicaid or KCHIP Recipients into
Managed Care. (1) Except as established[provided] in
subsection (3) of this section, enroliment into a managed care
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organization shall be mandatory for a Medicaid or KCHIP recipient.

(2) The provisions in this administrative regulation shall be
applicable to a:

(a) Medicaid recipient; or

(b) KCHIP recipient.

(3) The following recipients shall not be required to enroll, and
shall not enroll, into a managed care organization:

(a) A recipient who resides in:

1. A nursing facility for more than thirty (30) calendar days; or

2. An intermediate care facility for individuals with an
intellectual disability; or

(b) A recipient who is:

1. Determined to be eligible for Medicaid benefits due to a
nursing facility admission;

2. Receiving:

a. Services through the breast and cervical cancer program
pursuant to 907 KAR 20:055;

b. Medicaid benefits in accordance with the spend-down
policies established in 907 KAR 20:020;

c. Services through a 1915(c) home and community based
services waiver program; or

d. Hospice services in a nursing facility or intermediate care
facility for individuals with an intellectual disability; [ef

3. A Qualified Medicare beneficiary who is not
eligible for Medicaid benefits;

4. A specified low-income Medicare beneficiary who is not
otherwise eligible for Medicaid benefits;

5. A Medicare qualified individual group 1 (QI-1) individual;

6. A qualified disabled and working individual;

7. A qualified alien eligible for Medicaid benefits for a limited
period of time; or

8. A nonqualified alien eligible for Medicaid benefits for a
limited period of time.

(4)(@) The department shall assign a recipient to an MCO
based upon an algorithm that considers:

1. Continuity of care; and

2. Enrollee preference of an MCO provider.

(b) An assignment shall focus on a need of a child or an
individual with a special health care need.

(5)(a) A newly eligible recipient or a recipient who has had a
break in eligibility of greater than two (2) months shall have an
opportunity to choose an MCO during the eligibility application
process.

(b) If a recipient does not choose an MCO during the eligibility
application process, the department shall assign the recipient to an
MCO in accordance with subsections (4) and (6) of this section.

(6) Each member of a household shall be assigned to the
same MCO.

(7) The effective date of enrollment for a recipient
established[deseribed] in subsection (5) of this section shall be
the date of Medicaid eligibility.

(8) A recipient shall be given a choice of MCOs.

(9) A recipient enrolled with an MCO who loses Medicaid
eligibility for less than two (2) months shall be automatically
reenrolled with the same MCO upon redetermination of Medicaid
eligibility.

(10) A newborn who has been deemed eligible for Medicaid
shall be automatically enrolled with the newborn’s mother's MCO
as an individual enrollee for up to sixty (60) calendar days.

(11)(a) An enrollee may change an MCO for any reason,
regardless of whether the MCO was selected by the enrollee or
assigned by the department:

1. Within ninety (90) calendar days of the effective date of
enrollment;

2. Annually during an open enroliment period,;

3. Upon automatic enrollment under subsection (9) of this
section, if a temporary loss of Medicaid eligibility caused the
recipient to miss the annual opportunity in subparagraph 2. of this
paragraph; or

4. lf[When] the Commonwealth of Kentucky imposes an
intermediate sanction established[specified] in 42 C.F.R.
438.702(a)(3).

otherwise
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(b) An MCO shall accept an enrollee who changes MCOs
under this section.

(12) Only the department may enroll a Medicaid recipient with
an MCO in accordance with this section.

(13) Upon enroliment with an MCO, an enrollee shall receive
an identification card issued by the MCO.

(14)(a) Within five (5) business days after receipt of notification
of a new enrollee, an MCO shall send, by a method that shall not
take more than three (3) calendar days to reach the enrollee, a
confirmation letter to an enrollee.

(b) The confirmation letter shall include at least[the-fellowing
nfermation]:

. The effective date of enroliment;

. The name, location, and contact information of the PCP;
. How to obtain a referral;

. Care coordination;

. The benefits of preventive health care;

. The enrollee identification card,;

. A member handbook; and

. Alist of covered services.

(15) Enrolliment with an MCO shall be without restriction.

(16) An MCO shall:

(a) Have continuous open enrollment for new enrollees; and

(b) Accept enrollees regardless of overall enroliment.

(17)(a) Except as established[previded] in paragraphs (b)
through (e) of this subsection, a recipient eligible to enroll with an
MCO shall be enrolled beginning with the first day of the month
that the enrollee applied for Medicaid.

(b) A newborn shall be enrolled beginning with the newborn’s
date of birth.

(c) An unemployed parent shall be enrolled beginning with the
date the unemployed parent met the definition of unemployment in
accordance with 45 C.F.R. 233.100.

(d)1. Except as established[previded] in paragraph (e) of this
subsection, if an enrollee is retroactively determined eligible for
Medicaid, the retroactive eligibility shall be for a period up to three
(3) months prior to the month that the enrollee applied for
Medicaid.

2. An MCO shall be responsible for reimbursing for covered
services provided to a retroactively determined eligible individual
established[referenced] in subparagraph 1. of this paragraph
during the individual’s retroactive eligibility period.

(e) If an enrollee is retroactively determined eligible for
Medicaid as a result of being determined retroactively eligible for
SSI benefits:

1. The individual's enrollment date with an MCO shall be the
first of the month following the month in which the department is
notified of the individual’s retroactive eligibility for SSI benefits; and

2. The department shall be responsible for reimbursing for any
services provided during the retroactive eligibility period for an
individual determined to be retroactively eligible for SSI benefits.

(18) For an enrollee whose eligibility resulted from a successful
appeal of a denial of eligibility, the enroliment period shall begin on
the first day of the month of:

(a) [On-the-first-day-of-the-menth-of]The original application
for eligibility; or

(b) [On-the-first-day-of-the-month-of]Retroactive eligibility as
referenced in subsection (17)(d) or (e) of this section, if applicable.

(19) A provider shall be responsible for verifying an individual's
eligibility for Medicaid and enrollment in a managed care
organization when providing a service.

O~NO U WN PR

Section 2. Disenrollment. (1) The policies established in 42
C.F.R. 438.56 shall apply to an MCO.

(2) Only the department may disenroll a recipient from an
MCO.

(3) A disenrolliment of a recipient from an MCO shall occur:

(a) If the enrollee:

1. Becomes incarcerated or deceased; or

2. Is exempt from managed care enroliment in accordance with
Section 1(3) of this administrative regulation; or

(b) In accordance with 42 C.F.R. 438.56.

(4) An MCO may recommend to the department that an
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enrollee be disenrolled if the enrollee:

(a) Is found guilty of fraud in a court of law or administratively
determined to have committed fraud related to the Medicaid
Program;

(b) Is abusive or threatening but not for uncooperative or
disruptive behavior resulting from his or her special needs (except
if his or her continued enroliment in the MCO seriously impairs the
entity’s ability to provide[furnish] services to either this particular
enrollee or other enrollees) pursuant to 42 C.F.R. 438.56(b)(2); or

(c) Becomes deceased.

(5) An enrollee shall not be disenrolled by the department, nor
shall the managed care organization recommend disenrollment of
an enrollee, due to an adverse change in the enrollee’s health.

(6)(a) An approved disenrollment shall be effective no later
than the first day of the second month following the month the
enrollee or the MCO files a request in accordance with 42 C.F.R.
438.56(e)(1).

(b) If the department fails to make a determination within the
timeframe established[specified] in paragraph (a) of this
subsection, the disenrollment shall be considered approved in
accordance with 42 C.F.R. 438.56(e)(2).

(7) If an enrollee is disenrolled from an MCO, the:

(a) Enrollee shall be enrolled with a new MCO if the enrollee is:

1. Eligible for Medicaid; and

2. Not excluded from managed care participation; and

(b) MCO shall:

1. Assist in the selection of a new primary care provider, if
requested;

2. Cooperate with the new primary care provider
transitioning the enrollee’s care; and

3. Make the enrollee’s medical record available to the new
primary care provider in accordance with state and federal law.

(8) An MCO shall notify the department or Social Security
Administration in an enrollee’s county of residence within five (5)
working days of receiving notice of the death of an enrollee.

in

Section 3. Enrollee Rights and Responsibilities. An MCO shall
have written policies and procedures to protect the rights of an
enrollee that meets the information requirements established in 42
C.F.R. 438.10.

Section 4. MCO Internal Appeal Process. (1) An enrollee may
file a grievance orally or in writing with the MCO at any time.

(a) Within five (5) working days of receipt of a grievance, an
MCO shall provide the enrollee with written notice that the
grievance has been received and the expected date of its
resolution.

(b) An investigation and final resolution of a grievance shall:

1. Be completed within thirty (30) calendar days of the date the
grievance is received by the MCO; and

2. Include a resolution letter to the enrollee that shall include:

a. All information considered in investigating the grievance;

b. Findings and conclusions based on the investigation; and

c. The disposition of the grievance.

(2) An MCO shall have an internal appeal process in place that
allows an enrollee to challenge a denial of coverage of, or payment
for, a service in accordance with 42 C.F.R. 438.400 through
438.424 and 42 U.S.C. 1396u-2(b)(4).

(3)(a) A provider shall not be an authorized representative of
an enrollee without the enrollee’s written consent for the specific
action that is being appealed or that is the subject of a state fair
hearing.

(b)1. For authorized representative purposes, written consent
unique to an appeal or state fair hearing shall be required for the
appeal or state fair hearing.

2. A single written consent shall not qualify as written consent
for more than one (1):

a. Hospital admission;

b. Physician or other provider visit; or

c. Treatment plan.

(4) A legal guardian of an enrollee who is a minor or an
incapacitated adult or an authorized representative of an enrollee
in accordance with subsection (3) of this section may file an appeal
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on behalf of the enrollee.

(5) An enrollee shall have sixty (60) calendar days from the
date of receiving a notice of adverse action from an MCO to file an
appeal either orally or in writing with the MCO.

(6) Except as established in subsection 10 of this section,
an MCO shall resolve an appeal within thirty (30) calendar days
from the date the initial oral or written appeal is received by the
MCO.

(7) An MCO shall have a process in place that ensures that an
oral or written inquiry from an enrollee seeking to appeal an
adverse action shall be[is] treated as an appeal to establish the
earliest possible filing date for the appeal.

(8) An oral appeal shall be followed by a written appeal that is
signed by the enrollee or an individual listed in subsection (4) of
this section within ten (10) calendar days.

(9)(a) Within five (5) working days of receipt of an appeal, an
MCO shall provide the enrollee with written notice that the appeal
has been received and the expected date of its resolution. A copy
of this information shall also be sent to an individual listed in
subsection (4) of this section, if applicable.

(b) An MCO shall confirm in writing receipt of an oral appeal
unless an expedited resolution has been requested.

(10) An MCO shall extend the thirty (30) day timeframe for
resolution of an appeal established in subsection (6) of this section
by fourteen (14) calendar days if:

(a) The enrollee requests the extension; or

(b)1. The MCO demonstrates to the department that there is
need for additional information; and

2. The extension is in the enrollee’s interest.

(11) For an extension requested by an MCO, the MCO shall
give the enrollee written notice of the extension and the reason for
the extension within two (2) working days of the decision to extend.

(12)(a) For an appeal, an MCO shall provide written notice of
its decision within thirty (30) calendar days to an enrollee or a
provider, if the provider filed the appeal.

(b) The provider shall:

1. Give a copy of the notice to the enrollee; or

2. Inform the enrollee of the provisions of the notice.

(13) An MCO shall:

(a) Continue to provide benefits to an enrollee, if the enrollee
requested a continuation of benefits, until one (1) of the following
occurs:

1. The enrollee withdraws the appeal;

2. Fourteen (14) calendar days have passed since the date of
the resolution letter, if the resolution of the appeal was against the
enrollee and the enrollee has not requested a state fair hearing or
taken any further action; or

3. A state fair hearing decision adverse to the enrollee has
been issued,;

(b) Have an expedited review process for appeals if the MCO
determines that allowing the time for a standard resolution could
seriously jeopardize an enrollee’s life or health or ability to attain,
maintain, or regain maximum function;

(c) Except as established in paragraph (d) of this
subsection, resolve an expedited appeal within three (3) working
days of receipt of the request; and

(d) Extend the timeframe for an expedited appeal established
in paragraph (c) of this subsection by up to fourteen (14) calendar
days if:

1. The enrollee requests the extension; or

2.a. The MCO demonstrates to the department that there is
need for additional information; and

b. The extension is in the enrollee’s interest.

(14) For an extension requested by an MCO, the MCO shall
give the enrollee written notice of the reason for the extension.

(15) If an MCO denies a request for an expedited resolution of
an appeal, the MCO shall:

(a) Transfer the appeal to the thirty (30) day timeframe for a
standard resolution, in which the thirty (30) day period shall begin
on the date the MCO received the original request for appeal;

(b) Give prompt oral notice of the denial; and

(c) Follow up with a written notice within two (2) calendar days
of the denial.
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(16) An MCO shall document in writing an oral request for an
expedited resolution and shall maintain the documentation in the
enrollee case file.

(17) If an MCO takes adverse action at the conclusion of an
internal appeal process, the MCO shall issue an adverse action
letter to the enrollee that complies with KRS 13B.050(3)(d) and (e).

(18)(a) The requirements and policies established[stated] in
this section regarding an MCO appeal shall apply to an MCO.

(b) If a requirement or policy regarding an appeal or an MCO
appeal stated in another Kentucky administrative regulation within
Title 907 of the Kentucky Administrative Regulations contradicts a
requirement or policy regarding an MCO appeal that is established
[stated] in this section, the requirement [er—peliey] stated in the
other administrative regulation shall not apply to an MCO.

Section 5. Department’s State Fair Hearing for an Enrollee. (1)
An enrollee may have a state fair hearing administered by the
department in accordance with KRS Chapter 13B only after
exhausting an MCO'’s internal appeal process.

(2) The department shall provide an enrollee with a hearing
process that shall adhere to 907 KAR 1:563; 42 C.F.R. 438,
Subpart F (438.400-438.424); and 42 C.F.R. 431, Subpart E
(431.200-431.250).

(3)(a) An enrollee or authorized representative may request a
state fair hearing by filing a written request with the department.

(b) If an enrollee or authorized representative requests a
hearing, the request shall:

1. Be in writing and specify the reason for the request;

2. Indicate the date of service or the type of service denied; and

3. Be postmarked or filed within 120 calendar days from the
date of the MCO adverse action letter issued at the conclusion of
the MCO internal appeal process.

(4) A document supporting an MCO’s adverse action shall be:

(a) Received by the department no later than five (5) calendar
days from the date the MCO receives a notice from the department
that a request for a state fair hearing has been filed by an enrollee;
and

(b) Made available to an enrollee upon request by either the
enrollee or the enrollee’s legal counsel.

(5) An automatic ruling shall be made by the department in
favor of an enrollee if an MCO fails to:

(a) Comply with the requirements of:

1. Section 4 of this administrative regulation; or

2. Subsection (4) of this section; or

(b) Participate in and present evidence at the state fair hearing.

Section 6. Enrollee Selection of Primary Care Provider. (1)
Except for an enrollee established[deseribed] in subsection (2) of
this section, an MCO shall have a process for enrollee selection
and assignment of a primary care provider.

(2) The following shall not be required to have, but may
request, a primary care provider:

(a) A dual eligible;

(b) A child in foster care;

(c) A child under the age of eighteen (18) years who is
disabled;

(d) A pregnant woman who is presumptively eligible pursuant
to 907 KAR 20:050; or

(e) An adult for whom the state is appointed a guardian.

(3)(@) For an enrollee who is not receiving supplemental
security income benefits:

1. An MCO shall notify the enrollee within ten (10) calendar
days of naotification of enrollment by the department of the
procedure for choosing a primary care provider; and

2. If the enrollee does not choose a primary care provider, an
MCO shall assign to the enrollee a primary care provider who:

a. Has historically provided services to the enrollee; and

b. Meets the requirements of subsection (6) of this section.

(b) If there is not a[re] primary care provider that meets the
requirements of paragraph (a)2. of this subsection, an MCO shall
assign the enrollee to a primary care provider who is within:

1. Thirty (30) miles or thirty (30) minutes from the enrollee’s
residence if the enrollee is in an urban area; or
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2. Forty-five (45) miles or forty-five (45) minutes from the
enrollee’s residence if the enrollee is in a rural area.

(4)(a) For an enrollee who is receiving supplemental security
income benefits and
is not a dual eligible, an MCO shall notify the enrollee of the
procedure for choosing a primary care provider.

(b) If an enrollee has not chosen a primary care provider within
thirty (30) calendar days, an MCO shall send a second notice to
the enrollee.

(c) If an enrollee has not chosen a primary care provider within
thirty (30) calendar days of the second notice, the MCO shall send
a third notice to the enrollee.

(d) If an enrollee has not chosen a primary care provider within
thirty (30) calendar days after the third notice, the MCO shall
assign a primary care provider.

(e) Except for an enrollee who was previously enrolled with the
MCO, an MCO shall not automatically assign a primary care
provider within ninety (90) calendar days of the enrollee’s initial
enrollment.

(5)(a) An enrollee may select from at least two (2) primary care
providers within an MCQO’s provider network.

(b) At least one (1) of the two (2) primary care providers
established[referenced] in paragraph (a) of this subsection shall
be a physician.

(6) A primary care provider shall:

(@) Be a licensed or certified health care practitioner who
functions within the provider's scope of licensure or certification,
including:

1. A physician;

2. An advanced practice registered nurse;

3. A physician assistant; or

4. A clinic, including a primary care center, federally qualified
health center, federally qualified health center look-alike, or rural
health clinic;

(b) Have admitting privileges at a hospital or a formal referral
agreement with a provider possessing admitting privileges;

(c) Agree to provide twenty-four (24) hours a day, seven (7)
days a week primary health care services to enrollees; and

(d) For an enrollee who has a gynecological or obstetrical
health care need, a disability, or chronic iliness, be a specialist who
agrees to provide or arrange for primary and preventive care.

(7) Upon enrollment in an MCO, an enrollee may change
primary care providers:

(a) Within the first ninety (90) calendar days of assignment;

(b) Once a year regardless of reason;

(c) At any time for a reason approved by the MCO;

(d) If, during a temporary loss of eligibility, an enrollee loses
the opportunity provided by paragraph (b) of this subsection;

(e) If Medicare or Medicaid imposes a sanction on the PCP;

(f) If the PCP is no longer in the MCO provider network; or

(g) At any time with cause, which shall include the enrollee:

1. Receiving poor quality of care;

2. Lacking access to providers qualified to treat the enrollee’s
medical condition; or

3. Being denied access to needed medical services.

(8) A PCP shall not [be-able-te]request the reassignment of an
enrollee to a different PCP for the following reasons:

(a) A change in the enrollee’s health status or treatment needs;

(b) An enrollee’s utilization of health services;

(c) An enrollee’s diminished mental capacity; or

(d) Disruptive behavior of an enrollee due to the enrollee’s
special health care needs unless the behavior impairs the PCP’s
ability to provide services to the enrollee or others.

(9) A PCP change request shall not be based on race, color,
national origin, disability, age, or gender.

(10) An MCO may approve or deny a primary care provider
change.

(11) An enrollee shall be able to obtain the following services
outside of an MCO'’s provider network:

(@) A family planning service in accordance with 42 C.F.R.
431.51;

(b) An emergency service in accordance with 42 C.F.R. 438.114;

(c) A post-stabilization service in accordance with 42 C.F.R.
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438.114 and 42 C.F.R. 422.113(c); or

(d) An out-of-network service that an MCO is unable to provide
within its network to meet the medical need of the enrollee in
accordance with 42 C.F.R. 438.206(b)(4) subject to any prior
authorization requirements of the MCO.

(12) An MCO shall:

(a) Notify an enrollee within:

1. Thirty (30) calendar days of the effective date of a voluntary
termination of the enrollee’s primary care provider; or

2. Fifteen (15) calendar days of an involuntary termination of
the enrollee’s primary care provider; and

(b) Assist the enrollee in selecting a new primary care provider.

Section 7. Member Handbook. An MCO shall send a member
handbook to an enrollee as required by 42 C.F.R. 438.10.

Section 8. Enrollee Non-Liability and Liability for Payment.
(1)(a) Except as established[specified] in Section 9 of this
administrative regulation, an enrollee shall not be required to pay
for a medically necessary covered service provided by the
enrollee’s MCO.

(b) An enrollee may be liable for the costs of services received
during an appeal process in accordance with:

1. 42 C.F.R. 431.230; or

2.42 C.F.R. 438.404.

(2) An MCO shall not impose cost sharing on an enrollee
greater than the limits established by the department in 907 KAR
1:604.

Section 9. Recoupment of Payment from an Enrollee for Fraud,
Waste, or Abuse. (1) If an enrollee is determined to be ineligible for
Medicaid through an administrative hearing or adjudication of fraud
by the CHFS OIG, the department shall recoup a capitation
payment it has made to an MCO on behalf of the enrollee.

(2) An MCO shall request a refund from the enrollee
established[referenced] in subsection (1) of this section of a
payment the MCO has made to a provider for the service provided
to the enrollee.

(3) If an MCO has been unable to collect a refund
established[referenced] in subsection (2) of this section within six
(6) months, the commonwealth may recover the refund from the
enrollee.

Section 10. Third Party Liability and Coordination of Benefits.
(1) Medicaid shall be the payer of last resort for a service provided
to an enrollee.

(2) An MCO shall:

(a) Exhaust a payment by a third party prior to payment for a
service provided to an enrollee;

(b) Be responsible for determining a legal liability of a third
party to pay for a service provided to an enrollee;

(c) Actively seek and identify a third party liability resource to
pay for a service provided to an enrollee in accordance with 42
C.F.R. 433.138; and

(d) Assure that Medicaid shall be the payer of last resort for a
service provided to an enrollee.

(3) In accordance with 907 KAR 20:005 and KRS 205.624, an
enrollee shall:

(a) Assign, in writing, to the MCO the enrollee’s rights to a
medical support or payment from a third party for a medical service
paid for by the MCO; and

(b) Cooperate with an MCO in identifying and providing
information to assist the MCO in pursuing a third party that may be
liable for care or services.

(4) If an MCO becomes aware of a third party liability resource
after payment for a service provided to an enrollee, the MCO shall
seek recovery from the third party resource.

Section 11. Legal Guardians. (1) A parent, custodial parent,
person exercising custodial control or supervision, or an agency
with a legal responsibility for a child by virtue of a voluntary
commitment or of an emergency or temporary custody order may
act on behalf of an enrollee who is under the age of eighteen (18)
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years, a potential enrollee, or a former enrollee for the purpose of:

(a) Selecting a primary care provider;

(b) Filing a grievance or appeal; or

(c) Taking an action on behalf of the child regarding an
interaction with an MCO.

(2)(a) A legal guardian who has been appointed pursuant to
KRS 387.500 through[te] 387.800 may act on behalf of an
enrollee who is a ward of the commonwealth.

(b) A person authorized to make a health care decision
pursuant to KRS 311.621 through[te] 311.643 may act on behalf
of an enrollee, potential enrollee, or former enrollee in making the
health care decisions.

(c) An enrollee may:

1. Represent the enrollee; or

2. Use legal counsel, a
spokesperson.

Section 12. Enrollees with Special Health Care Needs. (1)(a) In
accordance with 42 C.F.R. 438.208, the following shall be
considered an individual with a special health care need:

1. A child in or receiving foster care or state-funded adoption
assistance;

2. A homeless individual;

3. An individual with a chronic physical or behavioral illness;

4. A blind or disabled child;

5. An individual who is eligible for SSI benefits; or

6. An adult who is a ward of the Commonwealth in accordance
with 910 KAR Chapter 2.

(b) In accordance with 42 C.F.R. 438.208, an MCO shall:

1. Have a process to target enrollees for the purpose of
screening and identifying those with special health care needs;

2. Assess each enrollee identified by the department as having
a special health care need to determine if the enrollee needs case
management or regular care monitoring;

3. Include the use of appropriate health care professionals to
perform an assessment; and

4. Have a treatment plan for an enrollee with a special health
care need who has been determined, through an assessment, to
need a course of treatment or regular care monitoring.

(c)1. An enrollee who is a child in foster care shall be enrolled
with an MCO through a service plan that shall be completed for the
enrollee by DCBS prior to being enrolled with the MCO.

2.a. The service plan referenced in subparagraph 1. of this
paragraph shall be used by DCBS and the MCO to determine the
enrollee’s medical needs and to identify if there is a need for case
management.

b. The MCO shall be available to meet with DCBS at least
quarterly to discuss the health care needs of the child as identified
in the service plan. The child's caretaker may attend each meeting
held to discuss the health care needs of that child.

c. If a service plan identifies the need for case management or
DCBS requests case management for an enrollee, the foster
parent of the child or DCBS shall work with the MCO to develop a
case management plan of care.

d. The MCO shall consult with DCBS prior to developing or
modifying a case management plan of care.

e. If the service plan accomplishes a requirement established
[stated] in paragraph (b) of this subsection, the requirement
[stated-irparagraph-{b)]shall be considered to have been met.

(2) A treatment plan established[referenced] in subsection
(2)(b)4. of this section shall be developed:

(a) With participation from the enrollee or the enrollee’s legal
guardian as referenced in Section 11 of this administrative
regulation; and

(b) By the enrollee’s primary care provider, if the enrollee has a
primary care provider.

(3) An MCO shall:

(a)1. Develop materials specific to the needs of an enrollee
with a special health care need; and

2. Provide the materials established[referenced] in
subparagraph 1. of this paragraph to the enrollee, caregiver,
parent, or legal guardian;

(b) Have a mechanism to allow an enrollee identified as having
a special health care need to directly access a specialist, as

relative, a friend, or other
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appropriate, for the enrollee’s condition and identified need; and

(c) Be responsible for the ongoing care coordination for an
enrollee with a special health care need.

(4) The information established[referenced] in subsection
(3)(a) of this section shall include health educational material to
assist the enrollee with a special health care need or the enrollee’s
caregiver, parent, or legal guardian in understanding the enrollee’s
special need.

(5)(@) An enrollee who is a ward of the commonwealth shall be
enrolled with an MCO through a service plan that shall be completed
for the enrollee by DAIL prior to being enrolled with the MCO.

(b) If the service plan established[referenced] in paragraph
(a) of this subsection identifies the need for case management, the
MCO shall work with DAIL or the enrollee to develop a case
management plan of care.

Section 13. Second Opinion. An enrollee may get a second
opinion within the MCO'’s provider network for a surgical procedure
or diagnosis and treatment of a complex or chronic condition.

Section 14. Managed Care Requirements. (1) All aspects of
managed care shall be governed and controlled by the applicable
federal and state laws, including 42 C.F.R. Part 438, 42 U.S.C.
1396n, and 42 U.S.C. 1396u-2, and the negotiated terms of the

contract between a managed care organization and the
department.

(2) The current MCO contracts shall be posted on the
department’s Web site at
https://chfs.ky.gov/agencies/dms/dpgo/Pages/mco-contracts.aspx
[http:Hehfsky-govidms/contracts-htm].

Section 15. Centers for Medicare and Medicaid Services
Approval and Federal Financial Participation. A policy established
in this administrative regulation shall be null and void if the Centers
for Medicare and Medicaid Services:

(1) Denies or does not provide federal financial participation for
the policy; or

(2) Disapproves the policy.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(As Amended at ARRS, February 7, 2022)

907 KAR 20:001. Definitions for 907 KAR Chapter 20.

RELATES TO: KRS 194A.005(1), 205.8451(7), (9), 304.14-
640(4), 311.550(12), 314.011, 620.020(5), 20 C.F.R. 416.2101, 42
C.F.R. 400.203, 405.2401(b), 435.4, 438.2, 438.408, 447.280, 8
U.S.C. 1101(a)(15), (17), 1641(b), [and](c), 38 U.S.C. 101(2), 42
U.S.C. 405(c)(2), 670 —[te] 679c, 1395tt, 1396b(X)(3)(A),
1396d(a)(2)(A), (B), 1396d(a)(9). 1396d(p)(1), 1396d(s), 1396,
1396n(c), 1396p(d)(4)(B), 1396r-5(g), 1396r(b), (c), [anrd](d),
1397aa to jj[194A-025(3)]

STATUTORY AUTHORITY: KRS 194A.010(1), 194A.030(2),
194A.050(1), 205.520(3), 42 U.S.C. 1396a

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for
Health and Family Services, Department for Medicaid Services, has
responsibility to administer the Medicaid Program. KRS 205.520(3)
authorizes the cabinet, by administrative regulation, to comply with a
requirement that may be imposed or opportunity presented by
federal law to qualify for federal Medicaid funds. This administrative
regulation establishes the definitions for 907 KAR Chapter 20.

Section 1. Definitions. (1) "1915(c) home and community
based service" means a service available or provided via a 1915(c)
home and community based services waiver program.
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(2) "1915(c) home and community based services waiver
program” means a Kentucky Medicaid program established
pursuant to, and in accordance with, 42 U.S.C. 1396n(c).

(3) "ABD" means a person who is aged, blind, or disabled.

(4) "Adult scale" means the scale located in 907 KAR 20:020,
Section 1(1), establishing Medicaid income limits by family size.

(5) "Advanced practice registered nurse" is defined by KRS
314.011(7).

(6) "Adverse action" means:

(a) The denial or limited authorization of a requested service,
including the type or level of service;

(b) The reduction, suspension, or termination of a previously
authorized service;

(c) The denial, in whole or in part, of payment for a service;

(d) The failure to provide services in a timely manner; or

(e) The failure of a managed care organization to act within the
timeframes provided in 42 C.F.R. 438.408(b).

(7) "After the month of separation" means the first day of the
month that follows the month in which an individual ceases living in
the same household of a Medicaid eligible family.

(8) "Aid to Families with Dependent Children" or "AFDC"
means an assistance program:

(a) In effect from 1935 through[te] 1996;

(b) For children whose families had low or no income; and

(c) Administered by the United States Department of Health
and Human Services.

(9) "Ambulatory prenatal care" means health-related care
furnished to a presumed eligible pregnant woman provided in an
outpatient setting.

(10) "Appeal" means a request for review of an adverse action
or a decision by an MCO related to a covered service.

(11) "Applicant” means an individual applying for Medicaid.

(12) "Authorized representative" means:

(a) For a recipient or applicant who is authorized by Kentucky
law to provide written consent, an individual or entity acting on behalf
of, and with written consent from, the applicant or recipient; or

(b) A legal guardian.

(13) "Baseline date" means the date the institutionalized
individual was institutionalized and applied for Medicaid.

(14) "Basic maintenance" means the amount of income that
may be retained by the applicant for living and personal expenses.

(15) "Blind work expense" or "BWE" means an SSI program
option in which expenses a blind individual incurs in order to earn
income are deducted for an SSI eligibility purpose.

(16) "Cabinet" is defined by KRS 194A.005(1).

(17) "Caretaker relative" means:

(a) An individual:

1. Who is the caregiver of a child; or

2. On whose tax return the child is listed as a dependent; and

(b) Who has one (1) of the following relationships to the child:

. A grandfather;

. A grandmother;
. A brother;

. A sister;

An uncle;

An aunt;

A nephew;

A niece;

. Afirst cousin;

10. A relative of the half-blood;

11. A preceding generation denoted by a prefix of:

a. Grand;

b. Great; or

c. Great-great; or

12. A stepfather, stepmother, stepbrother, or stepsister.

(18) "Categorically needy" means an individual with income
below 300 percent of the supplemental security income (SSI)
standard who has been receiving hospice or 1915(c) home and
community based services for at least thirty (30) consecutive days.

(19) "Child" means a person who:

(a)1. Is under the age of nineteen (19) years;

2.a. Is a full-time student in a secondary school or the
equivalent level of vocational or technical training; and

©CONOUAWN R
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b. Is expected to complete the program before the age of
nineteen (19) years;

3. Is not self supporting;

4. Is not a participant in any of the United States Armed
Forces; and

5. If previously emancipated by marriage, has returned to the
home of his or her parents or to the home of another relative;

(b) Has not attained the age of nineteen (19) years in
accordance with 42 U.S.C. 1396a(l)(1)(D); or

(c) Is under the age of nineteen (19) years if the person is a
KCHIP recipient.

(20) "Community spouse" means the individual who is married
to an institutionalized spouse who:

(a) Remains at home in the community; and

(b) Is not:

1. Living in a medical institution;

2. Living in a nursing facility; or

3. Participating in a 1915(c) home and community based
services waiver program.

(21) "Community spouse maintenance standard" means the
income standard to which a community spouse's otherwise
available income is compared for purposes of determining the
amount of the allowance used in the post-eligibility calculation.

(22) "Continuous period of institutionalization" means thirty (30)
or more consecutive days of institutional care in a medical
institution or nursing home or both and may include thirty (30)
consecutive days of receipt of a 1915(c) home and community
based service or a combination of both.

(23) "Countable resources" means resources not subject to
exclusion in the Medicaid Program.

(24) "DCBS" means the Department for Community Based
Services.

(25) “Deemed eligible newborn” means an infant born to a
mother who, at the time of the infant’'s birth, was a Medicaid
recipient.

(26) "Department"
Services or its designee.

(27) "Dependent child" means a biological child, a step child, or
a child gained through adoption, who:

(a) Lives with a parent in the community; and

(b) Is claimed as a dependent by either parent under the
Internal Revenue Service Code.

(28) "Dependent parent" means a parent:

(a) Of either member of a couple;

(b) Who lives with the community spouse; and

(c) Is claimed as a dependent by either spouse under the
Internal Revenue Service Code.

(29) "Dependent sibling" means a brother or sister of either
member of a couple, including a half-brother, half-sister, or sibling
gained through adoption, who:

(a) Resides with the community spouse; and

(b) Is claimed as a dependent by either spouse under the
Internal Revenue Service Code.

(30) "Enrollee” means a recipient who is enrolled with a
managed care organization for the purpose of receiving Medicaid
or KCHIP covered services.

(31) "Excess shelter allowance" means an amount equal to the
difference between the community spouse's verified shelter
expenses and the minimum shelter allowance.

(32) "Fair market value" means an estimate of the value of an
asset if sold at the prevailing price at the time it was actually
transferred based on:

(a) The most recent gross tax assessed value of the property
as stated by the local property valuation administrator; [ef]

(b) An independent, licensed appraiser; or

(c) The price brought on the property at a public auction
conducted by a licensed auctioneer.

(33) "Family alternatives diversion payment' means a lump
sum payment made to a Kentucky Transitional Assistance
Program applicant:

(a) To meet short-term emergency needs; and

(b) Pursuant to 921 KAR 2:500.

(34) "First month of SSI payment" means the first month for

means the Department for Medicaid
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which an SSl-related Medicaid recipient is determined to be eligible
for SSI payments.

(35) "Foster care" is defined by KRS 620.020(5).

(36) "Gross income" means non-excluded income that[which]
would be used to determine eligibility prior to income disregards.

(37) "Homestead" means property:

(a) In which an individual has an ownership interest; and

(b) That[Whieh] an individual uses as the individual’'s principal
place of residence.

(38) "ICF IID" means intermediate care facility for individuals
with an intellectual disability.

(39) "Impairment related work expense" or "IRWE" means an
SSI program option in which the United States Social Security
Administration deducts the cost of items or services an individual
needs, due to an impairment, in order to work.

(40) "Incapacity" means a condition of mind or body making a
parent physically or mentally unable to provide the necessities of
life for a child.

(41) "Income" means money received from:

(a) Statutory benefits (for example, Social Security, Veterans
Administration pension, black lung benefits, or railroad retirement
benefits);

(b) A pension plan;

(c) Rental property;

(d) An investment; or

(e) Wages for labor or services.

(42) "Individual development account" means an account
containing funds for the purpose of continuing education,
purchasing a first home, business capitalization, or other purposes
allowed by federal regulations or clarifications that meet[which
meets] the criteria established in 921 KAR 2:016.

(43) "Institutionalized" means:

(a) Residing in:

1. A nursing facility;

2. An intermediate care facility for an individual with an
intellectual disability; or

3. A medical institution;

(b) Receiving hospice services; or

(c) Receiving 1915(c) home and community based services.

(44) "Institutionalized individual" means an individual with
respect to whom payment is based on a level of care provided in a
nursing facility and who is:

(a) An inpatient in:

1. A nursing facility;

2. An intermediate care facility for individuals with an
intellectual disability; or

3. A medical institution;

(b) Receiving 1915(c) home and community based services; or

(c) Receiving hospice services.

(45) "Institutionalized spouse"
individual who:

(a)1. Is in a medical institution, intermediate care facility for an
individual with an intellectual disability, or nursing facility;

2. Participates in a 1915(c) home and community based
services waiver program; or

3. Is receiving hospice services;

(b) Has a spouse who is not an institutionalized individual; and

(c) Is likely to remain institutionalized for at least thirty (30)
consecutive days while the community spouse:

1. Is not receiving hospice services; and

2. Remains out of a medical institution, nursing facility,
intermediate care facility for an individual with an intellectual
disability, or 1915(c) home and community based services waiver
program.

(46) "KCHIP" means the Kentucky Children’s Health Insurance
Program administered in accordance with 42 U.S.C. 1397aa
through|te] jj.

(47) "Kentucky Transitional Assistance Program" or "K[-]TAP"
means:

(a) Kentucky's version of TANF; and

(b) A money payment program for children who are deprived of
parental support or care in accordance with 921 KAR 2:006.

(48) "Keogh plan" means a full-fledged pension plan for self-

means an institutionalized
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employed individuals in the United States of America.

(49) "Long-term care partnership insurance" is defined by KRS
304.14-640(4).

(50) "Long-term care partnership insurance policy" means a
policy meeting the requirements established in KRS 304.14-642(2).

(51) "Managed care organization" or "MCO" means an entity
for which the Department for Medicaid Services has contracted to
serve as a managed care organization as defined by[in] 42 C.F.R.
438.2.

(52) "Mandatory state supplement" is defined by 42 C.F.R.
435.4.

(53) [ icaid- Works indivi " . indivi .

(a)-But-for-earning-in-excess—of-the-income-limit-established

{54)] "Medical institution or nursing facility" means a hospital,
nursing facility, or intermediate care facility for individuals with an
intellectual disability.

(54)[¢55)] "Medically necessary" means that a covered benefit
is determined to be needed in accordance with 907 KAR 3:130.

(55)[¢56)] "Medically needy" is defined by 42 C.F.R. 435.4.

(56)[(5A)] "Medically-needy income level" or "MNIL" means the
basic maintenance standard used in the determination of Medicaid
eligibility for the medically needy.

(57)[¢58)] "Medicare Part A" means federal health insurance
that covers:

(a) Inpatient hospital or skilled nursing facility services,
including blood transfusions;

(b) Hospice services; and

(c) Home health services.

(58)[{59)] "Medicare qualified individual group 1 (QI-1)" means
an eligibility category in which an individual would be a qualified
Medicaid beneficiary but for the individual’s income disqualifying the
individual from being a qualified Medicare beneficiary due to the
circumstances established[deseribed] in 42 U.S.C.
1396a(a)(10)(E)(iv).

(59)[¢66)] "Minimum shelter allowance" means an amount that
is thirty (30) percent of the standard maintenance amount.

(60)[(61)] "Minor" means the couple's minor child or the
couple’s minor individual older than a child who:

(a) Is under the age of twenty-one (21) years;

(b) Lives with a community spouse; and

(c) Is claimed as a dependent by either spouse under the
Internal Revenue Service Code.

(61)[(62)] "Modified adjusted gross income" or "MAGI" is
defined by 42 U.S.C. 1396a(e)(14)(G).

(62)[¢63)] "Month of separation" means the month in which an
individual ceases living in the same household of a Medicaid
eligible family.

(63)[¢64)] "Monthly income allowance" means an amount:

(a) Deducted in the posteligibility calculation for maintenance
needs of a community spouse or other family member; and

(b) Equal to the difference between a spouse's and other family
member's income and the appropriate maintenance needs
standards.

(64)[¢65)] "NF" means nursing facility.

(65)[¢66)] "Nonqualified alien" means a resident of the United
States of America who does not meet the qualified alien
requirements established in 907 KAR 20:005, Section 2.

(66)[(6A] "Non-recurring lump sum income" means money
received at one (1) time that[whieh] is normally considered as
income, including:
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(@) Accumulated back payments from Social Security,
unemployment insurance, or workers’ compensation;

(b) Back pay from employment;

(c) Money received from an insurance settlement, gift,

inheritance, or lottery winning;

(d) Proceeds from a bankruptcy proceeding; or

(e) Money withdrawn from an IRA by an individual prior to the
individual reaching the age at which a penalty is not[where-no
penalty—is] imposed for withdrawing the IRA, KEOGH plan,
deferred compensation, tax deferred retirement plan, or other tax
deferred asset.

(67)[¢68)] "Nursing facility" means:

(a) A facility:

1. To which the state survey agency has granted a nursing
facility license;

2. For which the state survey agency has recommended to the
department certification as a Medicaid provider; and

3. To which the department has granted certification for
Medicaid participation; or

(b) A hospital swing bed that provides services in accordance
with 42 U.S.C. 1395tt and 1396, if the swing bed is certified to the
department as meeting requirements for the provision of swing bed
services in accordance with 42 U.S.C. 1396r(b), (c), and (d) and 42
C.F.R. 447.280 [and-482.66].

(68)[¢69)] "Old Age, Survivors, and Disability Insurance" or
"OASDI" means the social insurance program:

(a) More commonly known as "Social Security"; and

(b) Into which participants make payroll contributions based on
earnings.
(69)[(#6)] "Optional state supplement” is defined by 42 C.F.R.
4

435.4.

(70)[¢#1)] "Other family member" means a relative of either
member of a couple who is a:

(a) Minor or dependent child;

(b) Dependent parent; or

(c) Dependent sibling.

(TV)[#2)] "Other family member's maintenance standard"
means an amount equal to one-third (1/3) of the difference
between the income of the other family member and the standard
maintenance amount.

(72)[(#3)] "Otherwise available income" means income to
which the community spouse has access and control, including
gross income that would be used to determine eligibility under
Medicaid without benefit of disregards for federal, state, and local
taxes; child support payments; or other court ordered obligation.

(73)[(#4)] "Patient status criteria" means the patient status
criteria established in 907 KAR 1:022.

(74)[#5)] "Physician" is defined by KRS 311.550(12).

(75)[¢#6)] "Plan to Achieve Self Support" or "PASS" means an
SSI program option that[which] enables a disabled individual
receiving SSI benefits to:

(a) Identify a work goal;

(b) Identify training, items, or services needed to reach the
work goal; and

(c) Set aside money for installment payments or a down
payment for items needed to reach the work goal.

(76)[(FH] "Presumptive eligibility" means Medicaid eligibility
determined:

(a) By a provider authorized by 907 KAR 20:050 to make a
presumptive eligibility determination; and

(b) In accordance with 907 KAR 20:050.[

]

(7TN)[E#9Y] "Provider" is defined by KRS 205.8451(7).

(78)[86)] "Qualified alien" means an alien who, at the time the
alien applies for or receives Medicaid, meets the requirements
established in 907 KAR 20:005, Section 2(2)(a)2. or 3.

(79)[¢81)] "Qualified disabled and working individual" is defined
by 42 U.S.C. 1396d(s).

(80)[(82)] "Qualified Medicare beneficiary" or "QMB" is defined
by 42 U.S.C. 1396d(p)(1).

(81)[83)] "Qualified non-citizen" is defined by[i#] 8 U.S.C.
1641(b) and (c).
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(82)[(84)] "Qualified provider" means a provider who:

(a) Is currently enrolled with the department;

(b) Has been trained and certified by the department to grant
presumptive eligibility to pregnant women; and

(c) Provides services of the type established[deseribed] in 42
U.S.C. 1396d(a)(2)(A) or (B) or 42 U.S.C. 1396d(a)(9).

(83)[¢85)] "Qualifying income trust" or "QIT"
irrevocable trust established for the benefit of an
individual in accordance with 42 U.S.C. 1396p(d)(4)(B).

(84)[¢86)] "Real property" means land or an interest in land with
an improvement, permanent fixture, mineral, or appurtenance
considered to be a permanent part of the land, and a building with
an improvement or permanent fixture attached.

(85)[(87H)] "Recipient" is defined by[ir] KRS 205.8451(9).

(86)[£88)] "Resource assessment" means the assessment, at the
beginning of the first continuous period of institutionalization of the
institutionalized spouse upon request by either spouse, of the joint
resources of a couple if a member of the couple enters a medical
institution or nursing facility, receives hospice services, or becomes a
participant in a 1915(c) home and community based services waiver
program.

(87)[€89)] "Resources" mean cash money and other personal
property or real property that:

(a) An individual:

1. Owns; and

2. Has the right, authority, or power to convert to cash; and

(b) Is not legally restricted for support and maintenance.

(88)[(99)] "Retirement, Survivors, and Disability Insurance" or
"RSDI" means an insurance benefit program:

(@) Managed by the United States
Administration;

(b) Also known as Social Security Disability or Social Security
Disability Insurance; and

(c) That[Whieh] aims to provide monthly financial support to
individuals who have lost income due to retirement, disability, or
death of a family provider.

(89)[(91)] "Rural health clinic" is defined by 42 C.F.R.
405.2401(b).

(90)[¢92)] "Satisfactory documentary evidence of citizenship or
nationality" is defined by 42 U.S.C. 1396b(x)(3)(A).

(91)[(93)] "Significant financial duress" means a member of a
couple has established to the satisfaction of a hearing officer that the
community spouse needs income above the level permitted by the
community spouse maintenance standard to provide for medical,
remedial, or other support needs of the community spouse to
allow[permit] the community spouse to remain in the community.

(92)[(94)] "Social Security" means a social insurance program
administered by the United States Social Security Administration.

(93)[€95)] "Social Security number" means a number issued by
the United States Social Security Administration to United States
citizens, permanent residents, or temporary working residents
pursuant to 42 U.S.C. 405(c)(2).

(94)[(96)] "Special income level" means
that[whieh] is 300 percent of the SSI standard.

(95)[€9A)] "Specified low-income Medicare beneficiary" means
an individual who meets the requirements established in 42 U.S.C.
1396a(a)(10)(E)(iii).

(96)[€98)] "Spend-down liability" means the amount of money
in excess of the Medicaid income eligibility threshold to which
incurred medical expenses are applied to result in an individual's
income being below the income eligibility threshold.

(97)[(99)] "Spousal protected resource amount® means
resources deducted from a couple's combined resources for the
community spouse in an eligibility determination for the
institutionalized spouse.

(98)[(2060)] "Spousal share" means one-half (1/2) of the amount
of a couple's combined countable resources, up to a maximum of
$60,000 to be increased for each calendar year in accordance with
42 U.S.C. 1396r-5(g).

(99)[(461)] "Spouse" means a person legally married to
another under state law.

(100)[{262)] "SSI benefit" is defined by 20 C.F.R. 416.2101.

(101)[¢203)] "SSI essential person, spouse, or nonspouse"

means an
identified

Social Security

the amount
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means an individual necessary to an SSI recipient to enable the
SSI recipient to be self-supporting.

(102)[(2064)] "SSI general exclusion" means the twenty (20)
dollars disregard from income allowed by the Social Security
Administration in an SSI determination.

(103)[(465)] "SSI program" means
supplemental security income program.

(104)[¢206)] "SSI standard" means the amount designated by
the Social Security Administration as the federal benefit rate.

(105)[(#6A] "Standard maintenance amount’ means one-
twelfth (1/12) of the federal poverty income guideline for a family
unit of two (2) members, with revisions of the official income
poverty guidelines applied for Medicaid provided during and after
the second calendar quarter that begins after the date of
publication of the revisions, multiplied by 150 percent.

(106)[¢208)] "State plan” is defined by 42 C.F.R. 400.203.

(107)[¢209)] "State spousal resource standard" means the
amount of a couple's combined countable resources determined
necessary by the department for a community spouse to maintain
himself or herself in the community.

(108)[(436)] "Support right" means the right of an
institutionalized spouse to receive support from a community
spouse under state law.

(109)[(421)] "Targeted low-income child" is defined by 42
C.F.R. 457.310(a).

(110)[(222)] "Temporary Assistance for Needy Families" or
"TANF" means a block grant program that[whieh]:

(a) Succeeded AFDC; and

(b) Is designed to:

1. Assist needy families so that children can be cared for in
their own homes;

2. Reduce the dependency of needy parents by promoting job
preparation, work, and marriage;

3. Prevent out-of-wedlock pregnancies; and

4. Encourage the formation and maintenance of two-parent
families.

(111)[(@23)] "Title IV-E benefits" means benefits received via
Social Security Act Title IV, Part 3, which is codified as 42 U.S.C.
670 through[te] 679c.

(112)[(334)] "Tobacco Master Settlement Agreement" means
an agreement;

(a) Entered into in November 1998 between certain tobacco
companies and states’ attorneys general of forty-six (46) states;
and[:]

(0)1.[¢a)] That[Which] settled states’ lawsuits against the
tobacco industry for recovery of tobacco-related health care costs;

2.[{6)] That[Which] exempted the tobacco companies from
private tort liability regarding harm caused by tobacco; and

3.[¢e}] In which the tobacco companies agreed to make various
annual payments to the states to compensate for some of the
medical costs incurred in caring for individuals with smoking-
related illnesses.

(113)[(215)] "Transferred resource factor" means an amount
that is:

(a) Equal to the average:

1. Monthly cost of nursing facility services in the state at the
time of application; and

2. Of private pay rates for semi private rooms of all Medicaid
participating facilities; and

(b) Adjusted annually.

(114)[¢x16)] "Trust" means a legal instrument or agreement
valid under Kentucky state law in which:

(a) A grantor transfers property to a trustee or trustees with the
intention that it be held, managed, or administered by the trustee or
trustees for the benefit of the grantor or certain designated
individuals or beneficiaries; and

(b) A trustee holds a fiduciary responsibility to manage the
trust's corpus and income for the benefit of the beneficiaries.

(115)[(3+7A)] "Trusted source" means a source recognized by
the federal government or department as a reliable source for
verifying an individual’s information.

(116)[¢218)] "Uncompensated value" means the difference
between the:

the United States
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(a) Fair market value at the time of transfer, less any outstanding
loans, mortgages, or other encumbrances on the asset; and

(b) Amount received for the asset.

(117)[(329)] "Undue hardship" means that:

(a) Medicaid eligibility of an institutionalized spouse cannot be
established on the basis of assigned support rights; and

(b) The spouse is subject to discharge from the medical
institution, nursing facility, or 1915(c) home and community based
services waiver program due to inability to pay.

(118)[(3269] "Valid immigrant status” is defined by[ir]:

(a) 8 U.S.C. 1101(a)(15); or

(b) 8 U.S.C. 1101(a)(17).

(119)[(321)] "Veteran" is defined by[r] 38 U.S.C. 101(2).

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@ky.gov.

CABINET FOR HEALTH AND FAMILY SERVICES
Department for Medicaid Services
Division of Policy and Operations

(As Amended at ARRS, February 7, 2022)

907 KAR 20:020. Income standards for Medicaid other than
Modified Adjusted Gross Income (MAGI) standards or for
former foster care individuals.

RELATES TO: KRS 205.520, 42 C.F.R. Part 130, Section 4735
of Pub.L. 105-33, [38-U.S:6—5503;] 42 U.S.C. 1382a, 1383c(b)
1396-1396v, 1396p(d)(4), 1397jj(b)[3-396}j{k)1397aa;-9902(2)]

STATUTORY AUTHORITY: KRS 194A.010(1), 194A.030(2),
194A.050(1), 205.520(3), 42 C.F.R. 435, 42 U.S.C. 1396a, 1396b,
1396d, 1397aa, 1382a(b)

NECESSITY, FUNCTION, AND CONFORMITY: The Cabinet for
Health and Family Services, Department for Medicaid Services has
responsibility to administer the Medicaid Program in accordance with
42 U.S.C. 1396 through 1396v. KRS 205.520(3) authorizes the
cabinet, by administrative regulation, to comply with any requirement
that may be imposed or opportunity presented by federal law for the
provisions of medical assistance to Kentucky's indigent citizenry.
This administrative regulation establishes the income standards by
which Medicaid eligibility is determined, except for individuals for
whom a modified adjusted gross income is the Medicaid eligibility
income standard or former foster care individuals who aged out of
foster care while receiving Medicaid coverage.

Section 1. Income Limitations. (1)(@) Income shall be
determined by comparing adjusted income as required by Section
2 of this administrative regulation, of the applicant, applicant and
spouse, or applicant, spouse, and minor dependent children with
the following scale of income protected for basic maintenance:

Size of Family Annual Monthly

1 $2,820[2:600] $235[217]
2 3,492[3,;200] 291[26%]
3 4,056[3;709] 338[368]
4 5,028[4;600] 419[383]
5 5,904[5;400] 492[450]
6 6,672[6:200] 556[508]
7 7,452[6,860] 621[567]

(b) For each additional family member, $720 annually or sixty
(60) dollars monthly shall be added to the scale.

(2) For a pregnant woman or child eligible pursuant to 42
U.S.C. 1396a(e) a change of income that occurs after the
determination of eligibility of a pregnant woman shall not affect the
pregnant woman's eligibility through the remainder of the
pregnancy including the postpartum period, which ends at the end
of the month containing the 60th day of a period beginning on the
last day of her pregnancy.

(3) The special income limits and provisions established in this
subsection shall apply for a determination of eligibility of a qualified
Medicare beneficiary, specified low-income Medicare beneficiary,
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qualified disabled and working individual,
individual group 1 (QI-1).

(@) A qualified Medicare beneficiary shall have income not
exceeding 100 percent of the official poverty income guidelines.

(b) A specified low-income Medicare beneficiary shall have
income greater than 100 percent of the official poverty income
guidelines but not to exceed 120 percent of the official poverty
income guidelines.

(c) A Medicare qualified individual group 1 (QI-1) shall have
income greater than 120 percent of the official poverty income
guidelines but less than or equal to 135 percent of the official
poverty income guidelines.

(d) A qualified disabled and working individual shall have
income not exceeding 200 percent of the official poverty income
guidelines.

(4) Income shall be limited to the allowable amounts for the
SSI program for a:

(a) [A-]Child who lost eligibility for SSI benefits due to the
change in the definition of childhood disability as established in 42
U.S.C. 1396a(a)(10); or

(b) [A-]Person with hemophilia who received a class action
settlement as established in 42 C.F.R. Part 130.

(5) Income shall be limited to the allowable amounts for the
mandatory or optional state supplement program for an individual
established[deseribed] in 42 C.F.R. 435.135.]

or Medicare qualified

- . delines]

Section 2. Income Disregards. In comparing income with the
scale established in Section 1 of this administrative regulation,
gross income shall be adjusted as established in this section.

(1) In a TANF or family related Medicaid case:

(a) The standard work expense of an adult member or out-of-
school child shall be deducted from gross earnings;

(b) For a person with either full-time or part-time employment,
the standard work expense deduction shall be ninety (90) dollars
per month; and

(c) Earnings of an individual attending school who is a child or
parent under age nineteen (19) or a child under age eighteen (18)
who is a high school graduate shall be disregarded.

(2) For an ABD Medicaid case [er—a—Medicaid—\Weorks
individual], the applicable federal SSI disregards pursuant to 42
U.S.C. 1382a(b) shall apply.

(3) For an individual in a Medicaid eligibility group subject to 42
U.S.C. 1396a(a)(10)(E)(i), (ii), or (iv) or 42 U.S.C. 1396d(p), if an
annual Social Security cost-of-living adjustment, Railroad
Retirement cost-of-living adjustment, or federal poverty level cost-
of-living adjustment causes an individual to be ineligible for
Medicaid benefits:

(@ The individual's most recent Social Security cost-of-living
adjustment, Railroad Retirement cost-of-living adjustment, or federal
poverty level cost-of-living adjustment shall be disregarded; and

(b) The disregard established[referenrced] in paragraph (a) of
this subsection shall continue until the individual loses Medicaid
eligibility for any other reason for three (3) consecutive months.

(4) [(@)] An ABD Medicaid case shall be the applicable federal SSI
dlsregards pursuant to 42 u. S C 1382a(b)

Section 3. Lump Sum Income. Except as established in Section
8 of this administrative regulation, for a Medicaid case, lump sum
income shall be considered as income in the month received.

Section 4. Income Exclusions. (1) Income of a person who is
blind or disabled necessary to fulfill a plan approved by the United
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States Social Security Administration to achieve self support, IRWE
deduction, or BWE deduction shall be excluded from consideration.

(2) A payment or benefit from a federal statute, other than SSI
benefits, shall be excluded from consideration as income if
precluded from consideration in SSI determinations of eligibility by
the specific terms of the statute.

(3) A cash payment intended specifically to enable an applicant
or recipient to pay for medical or social services shall not be
considered as available income in the month of receipt.

(4) A Federal Republic of Germany reparation payment shall
not be considered available in the eligibility or post eligibility
treatment of income of an individual in a nursing facility or hospital
or who is receiving home and community based services under a
waiver program.

(5) A Social Security cost of living adjustment on January 1 of
each year shall not be considered as available income for a
qualified Medicare beneficiary, specified low-income Medicare
beneficiary, qualified disabled and working individual, or Medicare
qualified individual group 1 (QI-1) until after the month following the
month in which the official poverty income guidelines promulgated
by the United States Department of Health and Human Services
are published.

(6) Any amount received from a victim’s compensation fund
established by a state to aid victims of crime shall be excluded as
income.

(7) A veteran or the spouse of a veteran residing in a nursing
facility who is receiving a Veterans Administration (VA) pension
benefit shall have ninety (90) dollars_excluded as income in the:

(@) [EBExcluded—as—income—in—the—]Medicaid -eligibility
determination; and

(b) [Exeluded-as-income-in-the-]Post eligibility determination
process.

(8) Veterans Administration payments for unmet medical
expenses and aid and attendance shall be excluded in a Medicaid
eligibility determination for a veteran or the spouse of a veteran
residing in a nursing facility.

(a) Veterans Administration payments for unmet medical
expenses and aid and attendance shall be excluded in the post
eligibility determination for a veteran or the spouse of a veteran
residing in a nonstate-operated nursing facility.

(b) Veterans Administration payments for unmet medical
expenses and aid and attendance shall not be excluded in the post
eligibility determination process for a veteran or the spouse of a
veteran residing in a state-operated nursing facility.

(9) An Austrian Social Insurance payment based, in whole or in
part, on a wage credit granted under Sections 500-506 of the
Austrian General Social Insurance Act shall be excluded from
income consideration.

(20) An individual retirement account, KEOGH plan, or other
tax deferred asset shall be excluded as income until withdrawn.

(11) Disaster relief assistance shall be excluded as income.

(12) Income that[whieh] is exempted from consideration for
purposes of computing eligibility for the comparable money
payment program (AFDC or SSI) shall be excluded.

(13) In accordance with 42 C.F.R. 435.122 and Section 4735 of
Pub.L. 105-33, a payment made from a fund established by a
settlement in the case of Susan Walker v. Bayer Corporation or
payment made for release of claims in this action shall be excluded
as income.

(14) In accordance with 42 C.F.R. Part 130, any payment
received by a person with hemophilia from a class action lawsuit
entitled "Factor VIII or IX Concentrate Blood Products Litigation"
shall be excluded as income.

(15) Family alternatives diversion payments shall be excluded
as income.

(16) All monies received by an individual from the Tobacco
Master Settlement Agreement shall be excluded.

(17) Income placed in a qualifying income trust established in
accordance with 42 U.S.C. 1396p(d)(4) and 907 KAR 20:030,
Section 3(5), shall be excluded.

Section 5. Consideration of Mandatory or Optional State
Supplements. For an individual receiving a mandatory or optional
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state supplement, that portion of the individual's income that[which]
is in excess of the basic maintenance standard, established in
Section 1(1) of this administrative regulation, shall be applied to the
special need that[whieh] results in the supplement.

Section 6. Pass-through Cases. (1)(a) An increase in a Social
Security payment shall be disregarded in determining eligibility for
Medicaid benefits if:

1. The increase is a cost of living increase; and

2. The individual would otherwise be eligible for an SSI benefit,
mandatory state supplement, or optional state supplement.

(b) An individual who would otherwise be eligible for an SSI
benefit, mandatory state supplement, or optional state supplement
shall remain eligible for the full scope of program benefits with no
spend-down requirements, as established in Section 7 of this
administrative regulation.

(2) For an individual who applied by July 1, 1988, the additional
amount established[specified] in 42 U.S.C. 1383c(b) shall be
disregarded, meaning that amount of Social Security benefits to
which a specified widow or widower was entitled as a result of the
recomputation of benefits effective January 1, 1984, and except for
which (and subsequent cost of living increases) an individual would
be eligible for federal SSI benefits.

Section 7. Spend-down Provisions. (1) A technically eligible
individual or family shall not be required to utilize protected income
for medical expenses before qualifying for Medicaid.

(2)(@) An individual with income in excess of the basic
maintenance scale established in Section 1(1) of this
administrative regulation shall qualify for Medicaid in any part of a
three (3) month period in which medical expenses incurred have
utilized all excess income anticipated to be in hand during that
period.

(b) Medical expenses incurred in a period prior to the quarter
for which spend-down eligibility is being determined shall be used
to offset excess income if the medical expenses;

1. Remain unpaid at the beginning of the quarter; and

2. Have not previously been used as spend-down expenses.

Section 8. Individual Retirement Account. (1)(a) If an individual
reaches the point at which[where] the individual is eligible to begin
withdrawing from an IRA without suffering a penalty, the individual
shall begin withdrawing from the IRA at least the minimum amount
determined by the financial institution holding the IRA.

(b) If an individual does not begin withdrawing from an IRA
pursuant to paragraph (a) of this subsection, the individual shall be
ineligible for Medicaid benefits.

(2) If an individual withdraws funds from an IRA prior to
reaching the point at which[where] the individual would suffer no
penalty for withdrawing funds, the withdrawal shall be considered
non-recurring lump sum income.

(3) If an individual withdraws income pursuant to subsection
(1)(a) of this section, the income shall be prorated over the period of
time the income covers (for example monthly, quarterly, or annually).

Section 9. Applicability. The provisions and requirements of
this administrative regulation shall:

(1) Apply to:

(a) A child in foster care;

(b) An aged, blind, or disabled individual; and

(c) An individual who receives supplemental security income
benefits; and

(2) Not apply to an individual whose Medicaid eligibility is
determined:

(@) Using the modified adjusted gross income standard
pursuant to 907 KAR 20:100; or

(b) Pursuant to 907 KAR 20:075.

CONTACT PERSON: Krista Quarles, Policy Analyst, Office of
Legislative and Regulatory Affairs, 275 East Main Street 5 W-A,
Frankfort, Kentucky 40621; phone 502-564-6746; fax 502-564-
7091; email CHFSregs@Kky.gov.
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ADMINISTRATIVE REGULATIONS AMENDED AFTER PUBLIC HEARING
OR RECEIPT OF WRITTEN COMMENTS

BOARDS AND COMMISSIONS
Board of Examiners of Psychology
(Amended After Comments)

201 KAR 26:310. Telehealth and telepsychology.

RELATES TO: KRS 319.140

STATUTORY AUTHORITY: KRS 319.032(2), 319.140(2)

NECESSITY, FUNCTION, AND CONFORMITY: KRS 319.140
requires a treating psychologist utilizing telehealth to ensure a
patient’s informed consent and to maintain confidentiality. This
administrative regulation protects the health and safety of the
citizens of Kentucky and establishes procedures for preventing
abuse and fraud through the use of telehealth, prevents fee-
splitting through the use of telehealth, and utilizes telehealth in the
provision of psychological services and in the provision of
continuing education.

Section 1. Definitions. (1) "Client" is defined by 201 KAR
26:145, Section 3.

(2) "Telehealth" means delivery of health care-related services,
by a provider who is a health care provider licensed in Kentucky, to
a client[patient] through a face-to-face encounter with access to
real-time interactive audio and video technology, or audio-only
technology if video is not technologically possible due to
limited internet connectivity or limited bandwidth. Telehealth
shall not include the delivery of services through electronic mail,
text chat, facsimile, or standard audio-only telephone call and shall
be delivered over a secure communications connection that
complies with the federal Health Insurance Portability and
Accountability Act of 1996, 42 U.S.C. secs. 1320d to 1320d-9.

(3) "Telepsychology" means the "practice of psychology"”, as
defined by KRS 319.010(7), be-tween the credential holder and the
client[psyechologist-and-the-patient] that is provided using:

(a) Electronic communication technology; or

(b) Two (2) way, interactive, simultaneous audio and video.

(4) "Telehealth service" means any service that is provided via
telehealth and is one (1) of the following:

(a) Event;

(b) Encounter;

(c) Consultation;

(d) Visit;

(e) Remote patient monitoring;

(f) Referral; or

(g) Treatment.

Section 2. Client Requirements. A credential holder using
telehealth to deliver psychological services or who practices
telepsychology shall, upon initial contact with the client:

(1) Make reasonable attempts to verify the identity of the client;

(2) Obtain alternative means of contacting the client other than
electronically;

(3) Provide to the client alternative means of contacting the
credential holder other than electronically;

(4) Document if the client has the necessary knowledge and
skills to benefit from the type of telepsychology provided by the
credential holder;

(5) Use secure communications with clients, including
encrypted text messages via e-mail or secure Web sites, and not
use personal identifying information in non-secure
communications;

(6) Inform the client in writing about:

(@) The limitations of using technology in the provision of
telepsychology;

(b) Potential risks to confidentiality of information due to
technology in the provision of telepsychology;

(c) Potential risks of disruption in the use of telepsychology;

(d) When and how the credential holder will respond to routine
electronic messages;

(e) The circumstances in which the credential holder will use

2459

alternative communications for emergency purposes;

(f) Who else may have access to client communications with
the credential holder;

() How communications can be directed to a specific
credential holder;

(h) How the credential holder stores electronic communications
from the client; and

(i) The reporting of clients required by 201 KAR 26:145,
Section 7.

(7) Within forty-eight (48) hours of the telehealth service, the
credential holder shall document within the client’'s medical record
that a service was provided by telehealth, and follow all
documentation requirements of the practice.

Section 3. Competence, Limits on Practice, Maintenance, and
Retention of Records. (1) A credential holder using telehealth to
deliver psychological services or who practices telepsychology
shall:

(a) Limit the practice of telepsychology to the area of
competence in which proficiency has been gained through
education, training, and experience;

(b) Maintain current competency in the practice of
telepsychology through continuing education, consultation, or other
procedures, in conformance with current standards of scientific and
professional knowledge;

(c) Document the client's presenting problem, purpose, or
diagnosis;

(d) Follow the record-keeping requirements of 201 KAR
26:145, Section 6;

(e) Ensure that confidential communications obtained and
stored electronically cannot be recovered and accessed by
unauthorized persons when the credential holder disposes of
electronic equipment and data; and

(f) Document the client’'s written informed consent to the
services being provided and the provision of those services via
telehealth, including that the patient has the right to refuse
telehealth consultation or services, has been informed of
alternatives to telehealth services, that the client shall be entitled to
receive information from the provider regarding the services
rendered, that the client's information shall be protected by
applicable federal and state law regarding patient confidentiality,
that the client shall have the right to know the identity of all persons
present at any site involved in the telehealth services, and to
exclude any such person, and that the client shall have the right to
be advised, and to object to, any recording of the telehealth
consultation or services.

(2) The requirement of a written informed consent shall not
apply to an emergency situation if the client is unable to provide
informed consent and the client’s legally authorized representative
is not available.

Section 4. Compliance with Federal, State, and Local Law. A
credential holder using telehealth to deliver psychological services
or who practices telepsychology shall comply with:

(1) State law where the credential holder is credentialed and
state law regarding the practice of psychology where the client is
located at the time services are rendered; and

(2) Section 508 of the Rehabilitation Act, 29 U.S.C. 794(d), to
make technology accessible to a client with disabilities;

Section 5. Representation of Services and Code of Conduct. A
credential holder using telehealth to deliver psychological services
or who practices telepsychology:

(1) Shall not, by or on behalf of the credential holder, engage in
false, misleading, or deceptive advertising of telepsychology; and

(2) Shall comply with 201 KAR 26:145.

BRENDA FUTRELL NASH, PhD, HSP, Board Chair
APPROVED BY AGENCY: February 14, 2022
FILED WITH LRC: February 15, 2022 at 8:45 a.m.
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CONTACT PERSON: Kevin Winstead, Commissioner,
Department of Professional Licensing, 500 Mero Street, phone
(502) 782 - 8805, fax (502) 564-3969, emalil
KevinR.Winstead@ky.gov.

REGULATORY IMPACT ANALYSIS AND TIERING STATEMENT

(1) Provide a brief summary of:

(a) What this administrative regulation does:

KRS 319.032 authorizes the Kentucky Board of Examiners of
Psychology to promulgate administrative regulations consistent with
KRS Chapter 319, regulating the practice of psychology. This
administrative regulation establishes procedures for preventing
abuse and fraud through the use of telehealth, prevents fee-splitting
through the use of telehealth, and utilizes telehealth in the provision
of psychological services and in the provision of continuing
education.

(b) The necessity of this administrative regulation:
administrative regulation is required by KRS 319.032.

(c) How this administrative regulation conforms to the content of
the authorizing statutes: KRS 319.032 authorizes the Kentucky
Board of Examiners of Psychology to promulgate administrative
regulations consistent with KRS Chapter 319, regulating the practice
of psychology. This administrative regulation establishes procedures
for preventing abuse and fraud through the use of telehealth,
prevents fee-splitting through the use of telehealth, and utilizes
telehealth in the provision of psychological services and in the
provision of continuing education.

(d) How this administrative regulation currently assists or will
assist in the effective administration of the statutes: This regulation
assists in the effective administration of KRS Chapter 319 by
carrying out the legislative mandate for the board to establish
regulations for the practice of psychology.

(2) If this is an amendment to an existing administrative
regulation, provide a brief summary of:

(a) How the amendment will change this existing administrative
regulation: This amendment adds a requirement that documentation
of the telehealth appointment takes place within 48 hours.
Additionally, in response to a comment, the amended after
comments version of this administration regulation amends the
definition of telehealth in this administrative regulation to clarify that
telehealth can occur by use of or audio-only technology if video is not
technologically possible due to limited internet connectivity or limited
bandwidth.

(b) The necessity of the amendment to this administrative
regulation: See (1)(b).

() How the amendment conforms to the content of the
authorizing statutes: See (1)(c).

(d) How the amendment will assist in the effective administration
of the statutes: See (1)(d).

(3) List the type and number of individuals, businesses,
organizations, or state and local governments affected by this
administrative regulation: This regulation will affect practitioners
licensed by the Board who are practicing in the Commonwealth of
Kentucky, as well as an unknown number of their patients. As of
February, 2022, there are approximately 1,900 practitioners licensed
by the Board.

(4) Provide an analysis of how the entities identified in the
previous question will be impacted by either the implementation of
this administrative regulation, if new, or by the change, if it is an
amendment, including:

(a) List the actions each of the regulated entities have to take to
comply with this regulation or amendment: The only action required
by this amendment is for the practitioner to document telehealth
appointments within 48 hours.

(b) In complying with this administrative regulation or
amendment, how much will it cost each of the entities: This
regulation should add no additional cost to the licensed psychologist.

(c) As a result of compliance, what benefits will accrue to the
entities: This regulation will allow psychologists to have an updated
understanding of the telehealth requirements.

(5) Provide an estimate of how much it will cost the
administrative body to implement this administrative regulation:

This
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(a) Initially: This administrative regulation does not cre